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PREFACE, 



In submitting to the public these Notes, 
which originally appeared in the "Eastern World/^ 
the author must claim the indulgence of a critical 
public, becauj^e they were written with the many 
interruptions incident to the work of a Newspaj)er, 
Publishing, and Printing Office, that permitted 
no exclusive attention to the work in hand, but 
they had to follow the Code, so that the thread has 
not been broken. In the course of time, as cases are 
decided, more ample material for a commentary 
will be available, but in the meantime, the author 
trusts, these Notes will contribute towards a fair 
working knowledge of such laws as will most 
frequently affect foreign business men in Japan. 
Yokohama, June 1898. 
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PREFACE TO THE SECOND EDITION. 



The rapid sale of the first edition of these 
" Notes '' has been a source of much gratification to 
the Author, and, in view of the continued demand, 
a second edition is now placed before the public. 
Here and there a word has been changed or omitted 
in the new edition^ but no material changes of any 
kind were necessary^ and none have been made. 

In view of the present desire of Japanese 
Bailway Companies to sell their shares to foreigners, 
especial attention is called to the chapters on Super- 
ficies, Emphyteusis and Mortgage. 

The Author. 

Yokohama, August, 1898. 
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NOTES ON THE CIVIL CODE 
OF JAPAN. 

It is not without much hesitation^ and distrast 
of our fitness that we take upoo ourselves a task 
that properly belongs to the legal profession, but 
our long residence in Japan has familarized us 
with the nature of litigation that is likely to be 
most frequent in a preeminently commercial com- 
munity, and, in addition, so many inquiries are 
constantly addressed to us, especially with r^ard 
to the ownership of real estate by foreigners in 
Japan, leases, partnerships, etc., that we shall not shirk 
this task because we cannot master it in every detail 
with the accuracy born of long training and con- 
stant practice, which can only be acquired by the 
professional lawyer. What we can do, however, 
is to place before practical men practical questions 
that may and are likely to arise under the Japanese 
Civil Code, the first three books of which have 
been made accessible to us through Dr. Loenholm's 
excellent translation. 

We ca»not ignore the distrust against Japanese 
Courts that exists in many quarters, but when 
men go to law they mostly do so in the belief that 
a wrong has been done to them, and that any one 
expressing an opinion different to their own, or 
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asking questions for which they are not prepared^ 
or which shake the belief in the justice of their 
cause, makes an endeavour to perpetuate that wrong. 
If the ca»e then goes against them, they are still 
unconvinced and ventilate disappointment in angry 
words against Courts and Judges. In some cases, 
and that it so in all countries, for Judges and 
Courts are not infallible, there may be good reason 
for strong criticism, but in most cases a perusal 
of the sections of the law under which the case 
was decided will show that the decision was in 
accordance with the law. The law may be 
defective, and if it is, the grievance is against the 
law and not against those who administer it. 

The Civil Code of Japan being modeled upon 
llie new German Code, it must further be remem- 
bered, vvill be administered by Judges, j^ome of 
whom have studied German law, some French 
Jaw, and most of them English law, so that from 
the same premises there will oflen be a conflict of 
in themselves perfectly ju<<tified conclusions. 

We shall go through Dr. Loenholm's translation 
therefore, and discuss such sections of it as may 
be difierent in spirit and effect from Western 
legislation, or which are of interest to foreigners. 
We may find few, or we may find many, we simply 
.start on a tour of investigation and ask our readers 
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to accompany us into a territory with which, 
sooner or later, they will have to make themselves 
familiar. 

THE NATTJKAL PERSON. 

Japanese attain their majority with the twentieth 
year, and, according to Art. 4, Book 1, minors re- 
qnire the assent of their legal (lawful?) representa- 
tives, to legally binding transactions in so far as it is 
not merely a question of an acquisition of rights 
or of a release from obligations. 

Any legal transactions (Rechtsgeschafte) which 
run counter to this provision may be rejacinded. 

This article makes it extremely dif&cult to draw 
a line, eveii a fairly wide one, to show where the 
rights of a minor to act without the assent of his 
lawful guardians or representatives begin or end. 
In all transactions with young persons involving 
any risk it will be wise (o ascertain then whether 
they have completed their twentieth year or not, 
and, if not, by whose assent they may be bound, 
so that they may not release themselves from 
obligations, voluntarily entered upon, to the 
detriment of the party who was to have benefited 
from those obligations^. 

Art. 6 .«ays that if a minor has been permitted 
to carry on a business, he is to be considered as 
of age in reference to that business. 



Digitized 



by Google 



[ 4 ] _^_ _ 

If facts, however, present themselves which 
show that the mio(»r is incapable to conduct the 
business, then the (his?) lawful representative, 
may according to the provisions of the family 
law, revoke or limit the permission given. 

In the absence of all trade legislation this 
section becomra meaningless, for how, in the 
first f^ee, is the ability to carry on a business or 
trade to be demonstrated, or proved, if there is no 
standard of qualifications fixed by law, if it must 
not be proved by an examination, or a certificate 
of service from a well known master in that busi- 
ness or trade. The law seems to treat the revoca- 
tion of the permission simply as a &mily affair that 
cannot possibly affect any one outside of the family. 
In the case of a minor therefore, who has become 
of age under the provisions of Art. 6, great care will 
also have to be exercised in all business matters 
involvii>g risks. Art. 20 says : — 

" Wenn sieh der Geechaftsunfahige betriigeriscber 
Mittel bedient hat, um glauben zu macheu, dass er 
gescbaftsfahig sei so kann das Geschaft uicht 
widerrufen werden.*' 

Translation. 

If a person who is (legally) unable to transact 
business (on his own account), uses fraudulent 
means to make believe that he is able to dispose 
(geschaftsftbig), the transaction cannot be revoked. 
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This provision is evidently intended to protect 
the honajide second party against loss, bnt, without 
entering upon details, it is well conceivable that 
it may also be in the interest of the bona fide 
second party to revoke the transaction entered 
upon, and in that case we must suppose that the 
proof of fraud will absolve it from obligations 
entered upon with the first party. It would never- 
theless have been desirable if Art. 30 had con- 
sidered that side of the question also. 

The provisions dealing with domicile call for no 
special observations, bus those of Art. 25 are of 
great importance and interest to business men. 
They say that : — 

'^ If any one has left his usual domicile or place 
of abode without appointing an attorney for his 
property, then the Court may, upon the motion 
of any one interested, or upon that of the public 
procurator, make all necessary arrangements for 
the administration of the property. The same is 
the case if the power of attorney of the administrator 
expires during the absence of the principal. If 
the absent person appoints an administrator at the 
later period, the Court must rescind its order upon 
the motion of any one interested ; upon that of the 
administrator, or of the public procurator." 

This article will stand in the way of many sub- 
terfuges and vexatious evasions. If absence of the 
proprietor of a business is pleaded, therefore, as an 
excuse for the non-fulfilment of a contract, or 
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other obligation, it should be immediately asoertaiued 
whether a legally responsible person has been left 
in charge, and if that is not the case, immediate 
application should be made to the competent Court 
for the appointment of such a person. We are well 
aware of the aversion many foreigners have to 
going into a Japanese Court, but until they do and 
are able to judge by results, there is no good ground 
for adverse criticism, and results, indeed, may give 
no reason for any criticism whatsoever. Whilst on 
this topic we may mention that frequently a large 
credit is given, or property to a large amount 
entrusted, to Japanese on no security whatsoever, 
or on sucli flimsy security as certainly would not 
be accepted between foreigners, and on the other 
hand we find a mistrust of Japano.-e Courts whose 
members have no personal interest whatsoever in 
the issue of the case before them. There is some- 
thing irreconcilable between these two facts. 

Chapter II, which deals with the qualifications, 
right and duties of the legal person, calls for no 
comment, nor do Sections III and IV of it, the 
former dealing with the dissolution of the legal 
person, and the latter containing some penal clauses. 

Chapter III deals with movable and immovable 
property and contains only five articles which 
scarcely cover as much ground as might l)e desired 
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and which will no doubt have to be supplemented 
in the future. 

On Art. 90 which says that any transaction 
which is oppased to public order to good morals, 
is null and void, we have already commented on a 
previous occasion. It is simply a dead letter so 
far as the sale and barter of women is concerned, 
and outside of transactions concerning them there is 
no great field left for the application of the article. 
Article 92 indeed covertly sanctions the trade in 
female flesh. It says :— 

" When a custom exists which differs from a pro- 
vision, in a law or ordinance, that does not affect 
public order, and if it may be taken that the parties 
concerned had not the will to govern themselves 
according to the provision in question, then the 
custom governs the case." 

That is all very well for lawyers and others versed 
in the law, but, to give Art. 92 an honest general 
value, it should have said that such a provision must 
be known or be made known to the parties interest- 
ed, to whom, it is more than probable, only the 
custom is known, and there are customs with 
which Japan cannot break to soon. 

As regards foreigners, however, few if any will 
have a practical workable knowledge of customs 
that upon occasion, as we have seen, may override 
law, and no sources of information regarding such 
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customs are open to them. It would be a grateful 
task for Japanese jurists therefore to compile an 
epitome of those customs^ and have a translation 
made of it. 

Representation, 

Art, 99 says that any declaration of will which 
the representative makes within the limits of his 
power and with the statement that he acts for the 
person represented is immediately accepted for or 
against the latter. 

This provision also applies to declarations of will 
made by a third person to the representative of 
another. 

This article is quite in accord with Western 
principles of law, and it needs only to be pointed 
out that in dealing with the representatives of others 
the limit of their powers should be clearly ascertain- 
ed, and that nothing further should be taken for 
granted on mere verbal assurance. 

Art. 100 provides that any declaration of will 
made by the representative without the statement 
that he acts for the person represented, will be held 
to have been made for himself. But when the 
other party knew, or must have known, that the 
representative acted for the principal, then § 99 al. 
1, will apply, and according to Art. 101 tha 
principal has not the right to shield himself behind 
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an allied ignorance by the representative of 
oircumstanoes which he himself knew, if the re- 
presentative was commissioned to transact some 
particular business and acted according to the in- 
struction of his principal, and that is also the case 
with regard to such circumstances of which the 
principal was neglectfully ignorant. 

The great value of this article will at once be 
apparent to the busineas man dealing with Japanese 
merchants. The law clearly and unmistakably 
»ays that it will not permit any bona fide third 
party to suffer from the ignorance of the represent- 
ative of another, or from any neglect by the 
principal to acquaint himself with circumstances 
which he should know, but it is just on this point 
that we foresee endless discussions and difficulties 
in cases that may have to be submitted to the 
decision of a Court. To foreigners the logic of the 
article will be self-evident, but it will be absolutely 
impossible to impress it upon any Japanese plaintiff 
or defendant. The latter will simply say that he 
or his representative did not know, and that will 
end all argument for him, for how could either of 
them be held responsible for what they did not 
know. But the law says so. A shrug of the 
shoulder, — the law may say so, but if it says so 
the law is wrong and unjust, for how can a man 
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be expected to be governed by what be does not 
know, and so on ad infinitum. And the point 
must not be lost sight of that any but the most ex- 
perienced Japanese judges will have a certain amount 
of sympathy with the man who did not know, for if 
he did not know how could he act as if he did, or 
suffer for not doing so. Homogeneity of physical 
characteristics is invariably a sign of homogeneity of 
mental and psychical characteri.«tics, and these latter 
form a very strong bond which does not unite the 
teutonic or anglo-saxon races and is therefore not 
appreciated to its full vali e, nor is its origin even 
considered, and we would go too far were we to ex|)ect 
from the average business man that he should 
analyze psychological factors in questions which, to 
him, are simply questions of dollars and cents Hence 
prejudice and partiality are often su^^pected where 
nothing exists but an honest and innate inability to 
see things from a European standpoint. This may 
be very exasperating nt times, but there is no 
remedy for it in the law, and the law can only be 
interpreted as they who have to interpret it under- 
stand it. 

Art. 102, we must candidly confess, we do not 
understand. Dr. Loenholm's translation says " Der 
Vertreter braucht nicht handlungsfahig zu sein." 

The term *' nicht handlungsfahig,'^ without any 
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defioition attached to it, may mean a person who is 
mentally or physically and temporarily or per- 
manently unable to act, or it may simply mean that 
the representative is a minor or a wife, who needs 
the consent of her husband in a given case, for 
otherwise for persons physically or intellectually 
incapable to act, under Art. 12, a curator mnst be 
appointed, and then the curator is the real responsi- 
ble representative, although lass or profit would 
fall or accrue to the estate of his principal. 

Art. 109 says that any one who declares to a 
third person that he has given to another the power 
to represent him, is liable for all transactions which 
the other may enter upon with the third ptTson 
within the limits of the power given him. It 
seems that this would also hold good with regard 
to verbal declarations, but, owing to the ambiguity 
of the Japanese language, which so frequently leads 
to misunderstandings even between Japanese them- 
selves, it will be well to act on the old maxim 
" safe bind safe find,'' and we would not have lost 
a word in advising such an ordinary precaution, if 
we had not a very positive knowledge of the fact 
that it is very often neglected, and not only by new 
arrivals. In Art. 132 clearnega has been sacrificed 
to economy of words. The German text says : — 

** Ein Rechtsgeschaft dem eine rechtswidrige 
Bedingung, oder die Bedinguug, dass eine rechtswid- 
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rige Handlung nicht vorgeDorumen werden solle, 
beigefiigt ist, ist nichtig." 

Thin means (hat 

" A la^vful transaction to vfhich has been added a 
condition contrary to law, or the condition that an 
action contrary to law shall not (the italics are ours) 
be committed, is null and void/* 

If the law read that the condition that an action 
contrary to law should be committed would nullify 
a transaction we could understand the law, but not 
as it stands. An illustration may be necessary to 
show how this law would work. A condition 
contrary to law in a contract between A. and B. 
would be that B. shall never marry, or thatB. shall 
cut off his ears on a certain day. Any of these 
conditions would nullify the contract But the con- 
dition that B. shall not commit any action contrary 
to law, for instance the condition that he shall not 
rob his employer, would also void the contract, as 
we read Ait. 132. There is no doubt an explana- 
tion for this absurdity but it is not to be found in 
the words of the iexi. 

Ai t. 133 says : — 

" A transaction hurd<»ned with an impossible 
deferring condition is null and void. 

A transaction to which an impossible dissolving 
condition has been at^ched is unconditionally valid. 

Thus, for instance, if A. sells a house to B. and 

says he will deliver it when the sun and the moon 
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shall meety the transaction will be null and void^ 
but if B. says he will pay A. for the house when the 
sun and the moon shall meet, the transaction 
would be unconditionally valid^ and the same 
would be the case if A. agrees to let his house to B. 
at a fixed rental until the sun and the moon shall 
meet, for the law can make no exceptions unless it 
specifies to what lawful transactions it shall apply 
or not apply. The adding of an impossible dis- 
«?olving condition then would give to the conse- 
quences of any lawful transaction an unlimited 
duration, and if this be so, Art. 133 would be in 
conflict with Art. 278 which limits the duration of 
the emphyteusis to 50 years, and with Art. 604, 
which limits the duration of a lease, under the con- 
ditions of Art. 602, to 20 years. 

Art. 134 closes one of the many traps that may 
be laid for the unwary. It says : — 

"If in a transaction to which a deferring condi- 
tion is attached the fulfilment of the condition 
depends only upon the person bound by the transac- 
tion, it is null and void." 

Thus, if tlie owner of a house agrees to let it to a 

tenant as soon as he (the owner) shall have made 

certain alterations in it, the agreement would not 

hold good, since there is nothing in it to oblige the 

owner to make those alterations. Likewise would 

any contract for the purchase of goods be void if 
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the intending purchaser says that he will purchase 

them as soon as all his present stock of those goods 

is sold; for he need not dispose of the stocky and 

it will be sufficient if he only retain a small quantity 

of it to absolve him from his obligation to purchase. 

Art. 135 is of much importance in all contracts 

for deliveiy. It says : — 

** If a day has been fixetl for the beginning of a 
transaction the fulfilment of the latter cannot be 
demanded before the arrival of that day. When 
(however) a day has been fixed on which a transac- 
tion must be finished the operation of the transaction 
ceases with that day." 

By virtue of this article, therefore, the delivery 
of goods after the day on which they were to be 
delivered need not be accepted, but the question 
might arise, unless a penalty for non-delivery has 
been fixed, whether a defaulting contractor may 
not also claim to be absolved from his bargain by 
the provisions of this article. Its intention, of 
course is, to protect both parties against undue, 
frivolous, or vexatious delay, but it gives an open- 
ing for quibbles, and quibbles may be confidently 
looked for. 

Art. 136 seems to be somewhat one-sided. It 
says ^ — 

" It is presumed that the fixing of the time has 
been added in the interest of the person bound (by 
the contract or transaction). But the advantage 
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resultiug from the fixing of the lime may be re- 
nounced in so far as the interest of the other party 
is not injured thereby. 

We fail to see the reason of the presumption, 
and it seems to us that tlie person to be benefited 
by the conclusion of the transaction at the proper 
time has at least an equal interest to demand that 
the proper time be kept. 

On the general provisions regarding prescription. 
Arts. 147-161 inch, uothitig is to be said. On 
acquisition by prescription Art. 162 says : — 

*' A person who has for twenty years possessed 
the property of another (einefremde Sache) with the 
will to possess it, undisstnrbed and not clandestinely 
Acquires the right of possession to it. 

A person who has for ten years possessed the im- 
movable property of another with the will to possess 
it, undisturbed and not clandestinely, acquires the 
right of possession if at the beginning of the posses- 
sion he was in good faith, and no carelessness can 
be charged against him. 

Claims for money or other articles, due within 
the term of one year, lapse if they are not asserted 
within five years (Art. 169), and the following 
claims, according to Art. 170, lapse if they are not 
asserted within three years : — 

1. — Claims of physicians, roidwivesand apotheca- 
ries for cure, services and medicines. 

2.— Claims of gishi (architects, engineers, etc.) 
master carpenters and contractors, for their work. 
The prescription begins to run from the completion 
of the work. 
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The responsibility of a lawyer, notary, or usher 
of the Court (Art. 171), for documents which they 
have received iu their official capacity ends after 
three years. In the case of a lawyer the time 
begins to run from the time the case is finished, 
and in the case of a notary, or an usher (Gerichts- 
vollzieher") from the time of official action. 

Under Art. 173 the following claims lapse if 
they have not been made for two years : — 

1. — Claims of the purchase price for products or 
goods which a producer, wholesale dealer, or retail 
dealer has sold ; 

2.— Claims arising from work done by industrial 
workmen ; 

3. Claims of those keeping schools or boarding 
houses, and claims of teachers or masters for insi ruc- 
tion, clothing, board and lodging of pupils or 
apprentices. 

Under Art. 174 the following claims lapse if 

they are not made within one year. 

1. — The claims of employes who are employed by 
the month or for shorter terms ; 

2. — The claims of day labourers and geinin 
(actors, geisha and similar artists) for their wages 
and ior the purchase price of the articles furnished 
by them; 

3. — Claims arising from the forwarding of goods. 

4.-— Claims of innkeepers, restaurants, places of 
amusement, and lodginghouse keepers for lodging, 
board, rent, admission, for articles furnished for the 
satisfaction of personal wants, and for money laid 
out. 

5. — Claim? for the use of movable property. 
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Book II, to which we now come, deals with the 
rights in and <o property. Under the new treaties 
foreigners will be able to acquire outside of the 
present settlement limits rights both in and to 
immovable property, and, whilst legal advice in 
transactions of that kind will always be at hand, an 
elementary knowledge of the laws affecting them 
will nevertheless be desirable, and this brings us to 
the more important part of these notes. Dealing 
with the rights in immovable property Art. 177 
says : — 

" The acquisition and loss of as well as any 
change in a real right in an immovable res can only 
be opposed to third parties if the entry has been 
effected in the register of real estal (Grundbuch) 
according to the law/' 

A real right is that which entitles him who is 

vested with it to possess the subject as his own, 

and, if in the possession of another, to demand from 

him its actual |X)ssession. It is distinguished from 

a personal right, which is that of action against a 

debtor, but without any right in the subject which 

the debtor is obliged to transfer to him. Seal 

rights affect the subject itself, whilst personal 

rights are founded in obligation. This article oflers 

as good a guarantee to third parties who have 

claims against immovable property as the law can 

give, but the guarantee is by no means absolute 
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On the contrary, the greatest care will have to be 

exercised to ascertain that the persons who effected 

the entry in the register, had the right to do so, 

for it is only when that is done tliat the law is the 

gnarantee that it is intended to be. 

Art. 178 says:— 

The transfer of a real right in an immovable 
object can only be opposed to third parties if the 
object has been delivered. 

If snch a transfer is opposed then, it will be the 
look-out of the third party to find out whether a 
lawful and legal delivery has really taken place, 
and the <lifficulties to do so should not be under- 
rated. In any case, however, the dictum of the 
proper ofiBcial, or judicial officer, should carry more 
weight than the assurances oi a confidential servant. 

In Art. 180, the first chapter that deals with the 
right of possession confronts us with a very peculiar 
view which the succeeding articles do not explain. 

Its meaning may be j)erfectly clear to the legal 
mind, but the laws should be such that they can be 
understood by the people. Art. 180 says : — 

*' A person possessing a thing with the will to 
have if for himself acquires the right to the posses- 
sion of it/* 

This is a rather dangerous doctrine, we think, and 

one of the principal causes that lead people to prison, 

and we know several cases, and have commented 
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upon them in these columns; in which the law was 

so applied to cases of theft. Tlie thief here really 

acquires a right to the possession of the object he 

has stolen, and it can only be recovered by moans 

of a civil suit against him.* Both the wording 

and the interpretation of this law are in need of 

immediate revision. 

Art. 183 is equally dangerous. It reads as 

follows : — 

If any one declares that he will henceforth possess 
Hn object (Sache), possessed by him, as the representa- 
tive of another, the person represented thereby 
acquires the right of possession of that object. 

This hiw, it seems to us, opens a very wide door 

to fraud of all kinds, and we contend that a simple 

declaration of that kind cannot confer any good 

title to jwssession, but, if it does, Art. 183 will 

certainly lead to more litigation than any other 

article of the Code, and Art. 184 complicates the 

matter still more. It says : — 

** If the person represented orders the representa- 
tive who is in pospession, to lienceforth possess for a 
third person, that tlurd person acquires the right 
of possession, as soon as he has given his consent." 

We do not confound the right of ownership with 

the right oi possession^ but if the owner is also the 



* Nates, — We have since been told that is so only in 
cases where stolen goods have been sold and tbe owner 
wishes to recover the money paid fur them. 
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poRsessor nothing is altered, and if lie is not, the old 
maxitn will hold good against any one who has 
been defrauded, or otherwise injured in his rights 
by any sudden transfer of a right of possession, that 
possession is nine-tenths of the law. 

We now come to the *' Effect of Possession " 
which chapter begins with Ait. 188. 

Art. 192 says: — 

"Any one who has entered upon the possession 
' of movable property without interference, and not 
clandestinely, immediately acquires the right ex- 
ercised to such property, in so far as he is in bona 
fide, and is not guilty of any carelessness." 

This is quite proper and as it should be, but 

Art. 193 says: — 

** If in the case of Art. 192 the property has been 
lost or stolen, the person robbed, or the loser, may 
reclaim the lost or stolen properly within two years 
counted from the theft or loss. 

The article should lead "within two years from 
the time that the loss, or theft, of the property 
came to the knowledge of the lawful owner/' 
for we need no great |iower of imagination to 
assume that the lost or stolen properly may not 
always, and indeed not often, be in the immediate 
and personal custody of the lawful owner, for the 
amount of property which he can have in such 
custody is necessarily a very limited one, as is also 
the time which he can devote to direct surveillance 
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over it, and in nearly all ca«»es one or more other 
persons will have to be entrusted with the custody. 
Take the case of a jeweller for instance. He has a 
number of valuable diamonds; both set and unset, 
let us say, and a dishonest employ^ replaces one 
or more of them by imitation stones of a VjBry 
superior quality. It is then very well conceivable, 
since diamonds are not sold every day, that the 
theft may not be discovered for two years from the 
time of its occurrence. Should the lawful owner 
then lose the right to reclaim his property if he 
discovers the theft two years and one day, or one 
month, from the day of it occurrence ? We think 
not. Substitute gold bars for the demands and 
you have a still more likely case, or put any 
other similar case, the result will be the same and 
show a defect in Art. 193. 

In Art. 201 we find that if property suffers 
damages through a building, an action can only be 
brought within a year from the beginning of the 
work and only until the completion of the work* 
This article is of much importance to builders and 
property owners. If a builder begins to erect a 
building adjoining property not his own, the owner 
of the adjoining property, if he thinks at any time 
that this property, or any building upon it, will 
suffer damage from his neighbour's building, may 
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bring an action, and it will be no defenoe for the 
builder to say, for instance, that he has had men at 
work for six weeks on the building in question, and 
that the plaintiff saw, or was in a position to see, 
what was being done, but that he raised no objec- 
tion whatsoever. On the other hand, in a case 
where a building, a shed for instance, has been 
erected in a fortnight, the owner of the adjoining 
property would have no redross if he asserted 
damage after the building has been completed, for 
even if he was absent the law would presume that 
he had left some responsible per«on in charge to 
look after his rights and interests But if he can 
prove mala fides on the part of the builder, for 
instance that the builder intentionally waited for 
his temporary absence to erert the building, the 
fact would no doubt be taken consideration by the 
Court, It mu?t be understood, however, that the 
action under this article is not an action for trespass, 
and that if any actual trespass has occurred the 
better remedy will be an action for trespass. 

Arts. 203 and 204 deal with the loss of the right 
of possession. They read as follows : — 

Art. 203. The right of possession is lost if the 
possessor gives up the will to possess, or if he loses 
the custody of the thin^, unless the possessor has 
brought an action for the recovery the possession. 

Art. 204, If possession is exercised through a 
representative the right of possession is lost : 
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1. — If the person represented gives up the will 
that the representative shall possess for him ; 

2. — If the representative declares to the person 
whom he represents that in future he intends 
to possess for himself or for a third person ; 

3. — If the representative losses ths custody 
(Innehahung) of the thing. 

The mere loss of the power to represent has 
not the consequence of the loss of the right of 
possession. 

It must bornn in raind that posseasi9n and owner- 
ship are two different things, and that the loss of 
one by no**'mearis always iiiyolves the Iqss of Jhe 
other, but it seems nevertheless a strange provision 
that a principal shall lose his right of possession if 
his representative declares that it is his intention to 
possess for himself or for another in future. It is 
true that the principal l^as the remedj^Qf an action, 
but there appears to be no reason why his represen- 
tative should have the right at any time to put him 
to the trouble of a lawsuit. The article may have 
an entirely different meaning, but if it has, the 
average intellect will not discover it very readily, 
and it will be an expensive proceeding to find out 
what it means in a Court of Law. 

Arts. 206 to 239 inch deal with the right of ^ 
ownership, and we shall pass these^articles as they__ 
are identical in principle with those on the same 
subject embodied in other systems of law, so that 
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foreigners in that respect will simply have to govern 
themselves as if they were in their own countries. 

Those who intend to build, however, after the 
new treaties have come into force, will nevertheless 
do well to thoroughly acquaint themselves with 
Art. 206-238 as they will thus save themselves 
trouble and litigation. 

The next chapter occupies itself with the acqui- ^ 
sition of ownership by finding ownerless movable 
property, by treasure trove, and in cases of movable 
property being joined with immovable property, 
etc., but this chapter seems to be singularly incom- 
plete as it leaves unconsidered all other ways and 
means in which property or the right of ownership 
may be acquired, and we do not find any reference 
to those ways and means anywhere else in the 
code, nor do we find any definition of property, or 
of property in things, so that the work which 
sLould have been done by the legislature has been 
thrown on the judiciary, and no one can get any 
idea of his rights from a perusal of the few articles 
dealing with the subject. The result of this very 
grave defect therefore cannot be but much trouble- 
some and perplexing litigation, and Art. 246 will 
furnish an example of the slipsliod way in which 
the subject has been dealt with. 

Art. 246 says : — 
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" if the movable property (material) of a person is 
worked up by another, the property belongs to the 
owner of the material ; but if the value of the work 
considerably exceeds the value of the material, the 
person who has done the work acquires the owner- 
ship of the thing. 

In case the worker has given a portion of the 
material, he acquires the property in the thing, if 
the value of the material given by him and of the 
work done together is higher than the value of 
material given by the other person.*' 

Now this article, on the fact of it, is simply un- 
mitigated nonsense. F<»r instance, A. gives a piece 
ivory worth $10 to an artist and instructs him 
to carve a figure which when, it is finished, will be 
worth $50 to A., and for which the artist may 
have a customer willing to pay $60, then the 
artist, under Art. 246, may come and .say '* here 
are your ten dollars, this carving belongs to me.'* 
Dr. Loenholm, by way of comment on this re- 
markable article, says " For instance, he who 
paints a picture on a sheet of paper belonging to 
another becomes the owner of the paper, but he 
must pay for the material.'^ 

, Now, if we assume this sheet of papr is the 
fly leaf of a valuable book belonging to A., say vol. 
14 of a work of 30 volumes, and B. cbosos to paint 
a picture on that fly leaf, must A. permit B. to 
tear out the fly leaf and be satisfied with the value 
of the sheet of paper, or must B. pay the value of 
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the one volume, or of the thirty volumes, and must 
A. part with his books if B. choses to pay for tiiem, 
because he thinks, and may be in a position to 
prove, that his picture is worth considerably more 
than the books, or may 6. say, if no agreement can 
be come to, that he will make a present of the 
picture to A. and may A. refuse the present and 
sue B. for damage done to his book ? It seems to 
us that the entire article should be eliminated, for 
the artisan who works up material given to him 
for a stipulated or customary price has nothing 
whatever to do with the value of that material, and 
the artisan or artist who appropriates the material 
of another, and uses it for his own purposes, is as 
much a thief as if he had stolen a loaf of bread, and 
can not derive any benefits from his own unlawful 
act, and it is then the business of the law to impress 
upon him tlie fact that he must restrict his artistic 
or productive impulses to material belonging to 
him. 

Considering the fact that an antiquated prejudice 
and the openly acknowledged, but, on the face of it, 
baseless fear that foreigr.ers might become the own- 
ers of the best part of Japan, have withheld the 
right from them to purchase and own real estate in 
Japan, the provivsions of the Civil Code dealing with 
Superficies (Arts. 266-269) show an unpractical 
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narrow-miodedness and an arbitrary limitation of the 
rights of Japanese landowners that are truly, 
surprising, and which will certainly lead . to 
difficulties and vexatious litigation^ and we are not 
going to take any liberal construction of them upon 
ourselves. We shall consider the letter of the law 
because that is all that litigants will have the 
right to demand that shall be considered^ and out- 
side of the letter of the law there is darkness and 
unknown ground. Art. 265, says : — 

Superficies is the right to use the ground of 
another to own a building, trees or bamboo thereon. 

This is a literal translation, except that the word 
^* to^wn, in the German text *' eigenthumlich zu 
haben ^* may be taken to mean " to have as one^s 
own property.'' Let us see then what a literal 
interpretation of this article will mean, and let ua 
I)ear in mind that we have no right to expect more 
than a literal translation will give us. The law 
does not say ^^ to erect and own a building, and to 
plant and own trees or bamboo thereon/' and legal 
phraseology should be as explicit as possible, and 
leave as little as possible to the individual construc- 
tion of Courts and Judges, for any obscurity in the 
wording of a law is a sleeping dog that should not 
be allowed to lie, lest it get up and bite us when we 
least expect it. Art. 266 may mean no more than 
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that a piece of ground raay l^e leased on which 
there are already buildings, trees and bamboos, 
and that the lessee may own tliose, and Art. Ill of 
the German Treaty, and of the British Treaty also, 
show the same slovenly, happy go lucky construc- 
tion, and had a lawyer, in any private transaction, 
drawn up a similar clause^, he would certainly be 
liable for damages to his client for any loss resulting 
from his careless work, because his calling imposes 
upon him the duty to exercise not only ordinary, 
but extraordinary, or special care. Art. Ill of the 
German Treaty says that Germans in Japan " may 
possea«, or rent and occupy dwelling houses, factory 
buildings, ware houses, shops and other premises ; " 
is does not say that they may erect them. The 
British Treaty, however, is slightly better in so faf 
as it usesThe word " own " where the German 
Treatj^wmpjy has the word "possess/^ and there is 
a very material difference between the two. Some 
may charge us with hairsplitting; well, in law and 
in the interpretation of law there is a good deal of 
hair splitting, and we consider it the better and the 
safer course that these particular hairs should be 
split now. 

But we are not yet done with the seventeen words 
of Art. 265. Assuming that it gives us the right to 
erect and own a building and to plant and own trees 
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or bamboo thereon, it gives us the right to do just 
that much on it and no more. The cultivation of 
grape vines, strawberries, melons, etc., all of which 
are neither trees nor bamboos, would be legal 
grounds for the lessor to cancel the lease and to 
claim damages, and even if the lessor expressly 
grants us permission to cultivate grapes^ and other 
things that are not trees and. bamboos, the law may 
step in, or may be invoked to step in by some one 
interested, and say that the right to do so is not 
vested in the owner, and that he, as a subject, can 
grant and confer no greater rights than does the law 
of the land, for if he may do so in one particular 
resi>ect, he may do so in every other respect, that 
is, make his own laws, and the state does not permit 
that. The superficiary, who leases the superficies, 
under Art. 265 would not have the right to diir a 
well in the ground leased by him, and perhaps not 
even, under the assumption that the right to erect 
buildings " thereon '' is granted to him, to lay a 
foundation for them in the ground, or to construct 
a building with a cellar, which would be partly 
or entirely under the su|)erficies. In short, not to 
enter upon further speculation. Art. 265 is 
eminently cjilcniated to give rise to complicated and 
vexatious litigation, and it should not permitted 
to stand as it is. If there are no grounds for the 
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possible consequenoes and interpretations of leases 
under it pointed out by us, let its wording be so 
changed as to make those interpretations and con- 
sequences impossible. Another seventeen words 
will do it, and any lawyer of ordinary ability 
should be able to supply those seventeen words. 

In view of the forgoing the other articles of 
this section are of little or no importance, so that 
we have only to add that a lease under it, upon the 
motion of one of the parties, may be limited to fifty 
years. The law of Japan does not recognize 
leases of any kind for a longer term, and it is self- 
evident that under the restriction, even if no other 
danger threatened from illiberal or defective provi- 
sions of the law, the erection of substantial in- 
dustrial Ibuildings would be a risk which can 
only be eliminated by an evasion of the law. The 
numerous questions on the subject that have been 
addressed to us both locally and from abroad show 
that our observations have not altogether fallen 
on barren ground, and since these articles, upon 
their conclusion, will be published in pamphlet or 
book form — we cannot yet estimate their extent — 
an opportunity will be offered to those interested 
to bring them to the notice of their home govern- 
ments. 
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Arts. 270-279 deal with Emphyteusis and Art. 
270 which defines the term says : — 

'' Emphyteusis is the right to have the right to 
carry on agriculture upon the ground of another or 
to have a pasture thereon against the payment of 
rent" 

and Art. 278 limits the term of the emphyteusis to 

fifty years, so that the two articles thus take a much 

narrower view of emphyteusis than English law, 

which defines it as : 

"The name of a contract, in the nature of a 
perpetual lease, by which the owner of an uncultivat- 
ed piece of land granted it to another, on condition 
that he should improve it by building, planting, or 
cultivating it, and phould pay for it an annual rent, 
with a right to the grantee to alienate, or transmit 
it by descent to his heirs under a condition that the 
grantor should never re-enter as long as the rent 
should be paid to him by the grantee or his assigns." 

Under the Japanese law therefore the eraphyteuta 
may not even erect buildings upon the land held by 
him, and, as already stated in a previous issue, we 
have to look to the letter of the law, for in cases of 
dispute, we cannot demand as of right anything 
outside of the letter of the law. In this case, 
further, there is the question whether foreigners 
under the new treaties may engage in agriculture, 
or hold pasture land at all, for Article III of 
the new German Treaty and of the British Treaty 
simply permits foreigners to lease had for industrial 
and commercial purposes, and we can only advise 
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ihose who have permanent interests in Japan not to 

leave the study of tlio rights they will have under 

the new treaties to the last moment. A great deal 

seems to be taken for granted without sufficient 

rea8(ms for doing so. In an article we published 

in March 1897, therefore, we gave the draft of a 

clause that should l)e added to Art. Ill of the new 

treaties^ and which would obviate all difficulties on 

the point of lawful occupations, and since the 

neceasity of such a clause, or one similar in purpose,* 

cannot be too much impressed upon all who are 

wilting to do a little thinking of their own before 

some imperative necessity compels them to do so, 

we here reproduce that clause and invite discussion 

of it. It reads as follows: — 

"The subjects of either of the Contracting Parties 
residing in the dominions and possessions of the 
other may engage in all lawful pursuits, professions, 
industries, trades, and in all and any lawful occupa- 
tions as the subjects of the country in which they 
reside, subject to the Laws, Ordinances and Regula- 
tions of that country, and no special Law, Ordinance 
of Eegulation shall at any time be enacted against 
them, whether it interferes with their occupation or 
not, nor shall any Law Ordinance or Regulation 

* The article referred to was reprinted by the author in 
pamphlet form in March 1897, and sent to the French Govern- 
ment and influential public bodies in France, as well as 
elsewhere, and to other foreign governments, and the revised 
French Treaty, which was published here in April 1898, 
remedies the defect in Arts. 3 and 4. The fact was pointed out 
in the " Eastern World" of April 2, 1898. 
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enacted against Japanese subjects extend to foreigo- 
ers. if it is calculated to interfere in any way whatso- 
ever with any lawful pursuit, profession, industry, 
trade or occupation they may be engaged in, or in 
favour of Japanese subjects, if foreigners do not fully 
and equally partake in its benefits." 

Some may say that we are going too far when 
we ask that no '' Law, Ordinance, or Regulation 
enacted against Japanese subjects shall extend to 
foreigners if it is calculated to interefere in any way 
whateaoever with any lawful pursuit, profession, 
industry, or occupation, they may be engaged in/' 
On the face of it we admit the objection, but let 
the experience of old residents of things in Japan 
interpolate the world "apparently" between the 
words " Regulation " and " enacted " and the 
reason for the provision will at once appear. If 
the form is objected to, let the form be changed, 
but without loss of any of the substance. We 
are not here to carry things out to their last con- 
sequences, although we are quite able to do so. 
Sufficient for us to repeat that the clause even as 
it stands covers a very wide field of possible and 
even probable controversies which the present 
treaties have lefl open to all comers, and that thi^ 
is so is simply the consequence of the fact that our 
tr(»aty makers were above taking practical advice. 
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PREFACE 



In submitting to the public these Notes, 
which originally appeared in the "Eastern World,^ 
the author must claim the indulgence of a critical 
public, because they were written with the many 
interruptions incident to the work of a Newspaper, 
Publishing, and Printing Office, that permitted 
no exclusive attention to the work in hand, but 
they had to follow the Code, so that the thread has 
not been broken. In the course of time, as cases are 
decided, more ample material for a commentary 
will be available, but in the meantime, the author 
trusts, these Notes will contribute towards a fair 
working knowledge of such laws as will most 
frequently affect foreign business men in Japan. 
Yokohama, June 1898. 
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PREFACE TO THE SECOND EDITION. 



The rapid sale of the first edition of these 
" Notes '' has been a source of much gratification to 
the Author, and, in view of the continued demand, 
a second edition is now placed before the public. 
Here and there a word has been changed or omitted 
in the new edition, but no material changes of any 
kind were necessary, and none have been made. 

In view of the present desire of Japanese 
Railway Companies to sell their shares to foreigners, 
especial attention is called to the chapters on Super- 
ficies, Emphyteusis and Mortgage. 

The Author. 

Yokohama, August, 1898. 
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NOTES ON THE CIVIL CODE 
OF JAPAN. 

It is not without much hesitation^ and distrust 
of our fitness that we take upon ourselves a task 
that properly belongs to the legal profession, but 
our long residence in Japan has familarized us 
with the nature of litigation that is likely to be 
most frequent in a preeminently commercial com- 
munity^ and, in addition, so many inquiries are 
constantly addressed to us, especially with regard 
to the ownership of real estate by foreigners in 
Japan, leases, partnerships, etc., that we shall not shirk 
this task because we cannot master it in every detail 
with the accuracy born of long training and con- 
stant practice, which can only be acquired by the 
professional lawyer. What wp can do, however, 
is to place before practical men practical questions 
that may and are likely to arise under the Japanese 
Civil Code, the first three books of which have 
been made accessible to us thiongli Dr. Loenholm's 
excellent translation. 

We ca'>not ignore the distrust against Japanese 
Courts that exists in many quarters, but when 
men go to law they mastly do so in the belief that 
a wrong has been done to them, and that any one 
expressing an opinion different to their own, or 
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asking questions for which they are not prepared, 
or which shake the belief in the justice of their 
cause, makes an endeavour to perpetuate that wrong. 
If the case then goes against them, they are still 
uncotivinced and ventilate disappointment in angry 
words against Courts and Judges. In some cases, 
and that it so in all countries, for Judges and 
Courts are not infallible, there may be good reason 
for strong criticism, but in most cases a perusal 
of the sections of the law under which the case 
was decided will show that the decision was in 
accordance with the law. The law may be 
defective, and if it is, the grievance is against the 
law and not against those who administer it. 

The Civil Code of Japan being modeled upon 
the new German Code, it must further be remem- 
bered, will be administered by Judges, jsome of 
whom have studied German law, some French 
law, and most of them English law, so that from 
the same premises there will oflen be a conflict of 
in themselves perfectly justified conclusions. 

We shall go through Dr. Loenholm's translation 
therefore, and discuss such sections of it as may 
be different in spirit and effect from Western 
legislation, or which are of interest to foreigners. 
We may find few, or we may find many, we simply 
htart on a tour of investigation and ask our readers 



Digitized 



by Google 



[ 3 ] ^ 

to aooompany us into a territory with wbicb, 
sooner or later, they will have to make themselves 
familiar. 

THE NATURAX PERSON. 

Japanese attain their majority with the twentieth 
year, and, according to Art. 4, Book 1, minors re- 
qnire the assent of their legal (lawful?) representa- 
tives, to legally binding transactions in so far as it is 
not merely a question of an acquisition of rights 
or of a release from obligations. 

Any legal transactions (Rechtsgescbafte) which 
run counter to this provision may be rescinded. 

This article makes it extremely difficult to draw 
a line, even a fairly wide one, to show where the 
rights of a minor to act without the assent of his 
lawful guardians or representatives begin or end. 
In all transactions with young persons involving 
any risk it will be wise to ascertain then whether 
they have completed their twentieth year or not, 
and, if not, by whose assent they may be bound, 
so that they may not release themselves from 
obligati()T)s, voluntarily entered upon, to the 
detriment of the parly who was to have benefited 
from those obligations. 

Art. 6 says that if a minor has been permitted 
to carry on a business, he is to be considered as 
of age in reference to that business. 
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If facta, however, present themselves which 
show that the minor is incapable to conduct the 
business, then the (his?) lawful representative, 
may according to the provisions of the family 
law, revoke or limit the permission given. 

Ill the absence of all trade legislation this 
section becomes meaningless, for how^ in the 
firsfc i^ee, is the ability to carry on a business or 
trade to be demonstrated, or proved, if there is no 
standard of qualifications fixed by law, if it must 
not be proved by an examination, or a certificate 
of service from a well known master in that busi- 
ness or trade. The law seems to treat the revoca- 
tion of the permission simply as a &mily afiair that 
cannot possibly affect any one outside of the family. 
In the case of a minor therefore, who has become 
of age under the provisions of Art. 6, great care will 
also have to be exercised in all business matters 
involvii>g risks. Art. 20 says : — 

" Wenn sich der Geschaftsunfahige betriigeriscber 
Mittel bedient hat, um glauben zu niacheu, dass er 
gescbaftsfahig sei so kann das Qeschaft uicht 
widerrufen werden.*' 

Translation. 

If a person who is (legally) unable to transact 
business (on his own account), uses fraudulent 
means to make believe that he is able to dispose 
(geschaftsiahig), the transaction cannot be revoked. 
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This provision is evidently intended to protect 
the hortafide second party against loss, but, without 
entering upon details, it is well conceivable that 
it may also be in the interest of the bona fide 
second party to revoke the transaction entered 
upon, and in that case we must suppose that the 
proof of fraud will absolve it from obligations 
entered upon with the first party. It would never- 
theless have been desirable if Art. 30 had con- 
sidered that side of the question also. 

The provisions dealing with domicile call for no 
special observations, bus those of Art. 25 are of 
great importance and interest to business men. 
They say that : — 

'' If any one has left his usual domicile or place 
of abode without appointing an attorney for his 
property, then the Court may, upon the motion 
of any one interested, or upon that of the public 
procurator, make all necessary arrangements for 
the administration of the property. The same is 
the case if the power of attorney of the administrator 
expires during the absence of the principal. If 
the absent person appoints an administrator at the 
later period, the Court must rescind its order upon 
the motion of any one interested ; upon that of the 
administrator, or of the public procurator." 

This article will stand in (he way of many sub- 
terfuges and vexatious evasions. If absence of the 
proprietor of a business is pleaded, therefore, as an 
excuse for the non-fulfilment of a contract, or 
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other obligation, it should be immediately ascertained 
whether a legally responsible person has been left 
in charge, and if that is not the case, immediate 
application should be made to the competent Court 
for the appointment of such a person. We are well 
aware of the aversion many foreigners have to 
going into a Japanese Court, but until they do and 
are able to judge by results, there is no good ground 
for adverse criticism, and results, indeed, may give 
no reason for any criticism whatsoever. Whilst on 
this topic we may mention that frequently a large 
credit is given, or property to a large amount 
entrusted, to Japanese on no security whatsoever, 
or on such flimsy security as certainly would not 
be accepted between foreigners, and on the other 
hand we find a mistrust of Japan(\-e Courts whose 
members have no personal interest whatsoever in 
the issue of the ease before them. There is some- 
thing irreconcilable between these two facts. 

Chapter II, whicii deals with the qualificalions, 
right and duties of the legal person, calls for no 
comment, nor do Sections III and IV of it, the 
former dealing with the dissolution of the legal 
person, and the latter containing some penal clauses. 

Chapter III deals with movable and immovable 
property and contains only five articles which 
scarcely cover as much ground as might be desired 
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and which will no doubt have to be supplemented 
in the future. 

On Art. 90 which says that any transaction 
which is opposed to. public order to good morals, 
is null and void, we have already commented on a 
previous occasion. It is simply a dead letter so 
far as the sale and barter of women is concerned, 
and outside of transactions concerning them there is 
no great field left for the application of the article. 
Article 92 indeed covertly sanctions the trade in 
female flesh. It says :— 

" When a custom exists which differs from a pro- 
vision, in a law or ordinance, that does not affect 
public order, and if it may be taken that the parties 
concerned had act the will to govern themselves 
according to the provision in question, then the 
custom governs the case." 

That is all very well for lawyers and others versed 
in the law, but, to give Art. 92 an honest general 
value, it should have said that such a provision must 
be known or be made known to the parties interest- 
ed, to whom, it is more than probable, only the 
custom is known, and there are customs with 
which Japan cannot break to soon. 

As regards foreigners, however, few if any will 
have a practical workable knowledge of customs 
that upon occasion, as we have seen, may override 
law, and no sources of information regarding such 
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customs are open to them. It would be a grateful 
task for Japanese jurists therefore to compile an 
epitome of those customs^ and have a translation 
made of it. 

Representation. 

Art, 99 says that any declaration of will which 
the representative makes within the limits of his 
power and with the statement that he acts for the 
person represented is immediately accepted for or 
against the latter. 

This provision also applies to declarations of will 
made by a third person to the representative of 
another. 

This article is quite in accord with Western 
principles of law, and it needs only to be pointed 
out that in dealing with the representatives of others 
the limit of their powers should be clearly ascertain- 
ed, and that nothing further should be taken for 
granted on mere verbal assurance. 

Art. 100 provides that any declaration of will 
made by the representative without the statement 
that he acts for the person represented, will be held 
to have been made for himself. But when the 
other party knew, or must have known, that the 
representative acted for the principal, then § 99 aL 
1, will apply, and according to Art. 101 the 
principal has not the right to shield himself behind 
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an alleged ignorance by the representative of 
oircumsfauoes which he himself knew, if the re- 
presentative was commissioned to transact some 
particular business and acted according to the in* 
struction of his principal, and that is also the case 
with regard to such circumstances of which the 
principal was neglectfully ignorant. 

The great value of this article will at once be 
apparent to the business man dealing with Japanese 
merchants. The law clearly and unmistakably 
»ays that it will not permit any bona fide third 
party to suiFer from the ignorance of the represent- 
ative of another, or from any neglect by the 
principal to acquaint himself with circumstances 
which he should know, but it is just on this point 
that we foresee endless discussions and difficulties 
in cases that may have to be submitted to the 
decision of a Court. To foreigners the logic of the 
article will be self-evident, but it will be absolutely 
impossible to impress it upon any Japanese plain tiflF 
or defendant. The latter will simply say that he 
or his representative did not know, and that will 
end all argument for him, for how could either of 
them be held responsible for what they did not 
know. But the law says so. A shrug of the 
shoulder, — the law may say so, but if it says so 
the law is wrong and unjust, for how can a man 
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be expected to be governed by what he does not 
know, and so on ad infinitum. And the point 
must not be lost sight of that any but the most ex- 
perienced Japanese judges will have a certain amount 
of sympathy with the man who did not know, for if 
he did not know how could he act as if he did, or 
suffer for not doing so. Homogeneity of physical 
characteristics is invariably a sign of homogeneity of 
mental and psychical characteristics, and these latter 
form a very strong bond which does not unite the 
teutonic or anglo-saxon races and is therefore not 
appreciated to its full valve, nor is its origin even 
considered, and we would go too far were we to expect 
from the average business man that he should 
analyze psychological factors in questions which, to 
him, are simply questions of dollars and cents Hence 
prejudice and partiality are often su>^pected where 
nothing exists but an honest and innate inability to 
see things from a European standpoint. This may 
be very exasperating nt times, but there is no 
remedy for it in the law, and the law can only be 
interpreted as they who have to interpret it under- 
stand it. 

Art. 102, we must candidly confess, we do not 
understand. Dr. Loenholm's translation says " Der 
Vertreter braucht nicht handlungsfahig zu sein." 

The term *^ nicht handlungsfahig," without any 
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definition attached to it, may mean a person who is 
mentally or physically and temporarily or per- 
manently unable to act, or it may simply mean that 
Ihe representative is a minor or a wife, who needs 
the consent of her huvsband in a given case, for 
otherwise for persons physically or intellectually 
incapable to act, under Art. 12, a curator must be 
appointed, and then the curator is the real responsi- 
ble representative, although kxss or profit would 
fall or accrue to the estate of his principal. 

Art. 109 says that any one who declares to a 
third person ti)at he has given to another the power 
to represent him, is liable for all transactions which 
the other may enter upon with the third person 
within the limits of the power given him. It 
seems that this would also hold good with regard 
to verbal declarations, but, owing to the ambiguity 
of the Japanese language, which so frequently leads 
to misunderstandings even between Japanese them- 
selves, it will be well to act on the old maxim 
" safe bind safe find,*' and we would not have lost 
a word in advising such an ordinary precaution, if 
we had not a very positive knowledge of the fact 
that it is very often neglected, and not only by new 
arrivals. In Art. 132 clearne^ has been sacrificed 
to economy of words. The German text says :— 

" Ein Rechtsgeschaft clem eine rechtswidrige 
Bedingung, oder die Bedinguug, dass eine rechtswid- 
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rige Handlung nicht vorgeoommen werden solle, 
beigefiigt ist, ist nichtig." 

This means that 

" A lawful transaction to which has been added a 
condition contrary to law, or the condition that an 
action contrary to law shall not (the italics are ours) 
be committed, is null and void/* 

If the law read that the condition that an action 
contrary to law should be coramitted would nullify 
a transaction we could understand the law, but not 
as it stands. An illustration may be necessary to 
show how this law would work. A condition 
contrary to law in a contract between A. and B. 
would be that B. shall never marry, or thatB. shall 
cut off his ears on a certain day. Any of these 
conditions would nullify the contract. But the con- 
dition that B. shall not commit any action contrary 
to law, for instance the condition that he shall not 
rob his employer, would also void the contract, as 
we read Art. 132. There is no doubt an explana* 
tion for this absurdity but it is not to be found in 
the words of the text. 

Alt. 133 says:— 

"A transaction hunl<»ned with an impossible 
deferring condition is null and void. 

A transact ion to which an impossible dissolving 
condition has been at(!kched is unconditionally valid. 

Thus, for instance, if A. sells a house to B. and 

says he will deliver ft when the sun and the moon 
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shall meet, the transaction will be null and void, 
but if B. says he will pay A. for the house when the 
sun and the moon shall meet, the transaction 
would be unconditionally valid, and the same 
would be the case if A. agrees to let his house to B. 
at a fixed rental until the sun and the moon shall 
meet, for the law can make no exceptions unless it 
specifies to what lawful transactions it shall apply 
or not apply. The adding of an impossible dis- 
solving condition then would give to the conse- 
quences of any lawful transaction an unlimited 
duration, and if this be so, Art. 133 would be in 
conflict with Art. 278 which limits the duration of 
the emphyteusis to 50 years, and with Art. 604, 
which limits the duration of a lease, under the con- 
ditions of Art. 602, to 20 years. 

Art. 134 closes one of the many traps that may 
be laid for the unwary. It says : — 

"If in a transaction to which a deferring condi- 
tion is attached tl>e fulfilment of the condition 
depends only upon the person bound by the transac- 
tion, it is null and void." 

Thus, if tlie owner of a house agrees to let it to a 

tenant as soon as he (the owner) shall have made 

certain alterations in it, the agreement would not 

hold good, since there is nothing in it to oblige the 

owner to make those alterations. Likewise would 

any contract for the purchase of goods be void if 
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the intending purchaser says that he will purchase 

them as soon as all his present stock of those goods 

is sold, for he need not dispose of the stock, and 

it will be sufficient if he only retain a small quantity 

of it to absolve him from his 6bligati(»n to purchase. 

Art, 135 is of much importance in all contracts 

for deliveiy. It says : — 

**ir a day has been fixed for the beginning of a 
transaction the fulfilment of the latter cannot be 
demanded before the arrival of that day. When 
(however) a day has been fixed on which a transac- 
tion must be finished the operation of the transaction 
ceases with that day." 

By virtue of this article, therefore, the delivery 
of goods after the day on which they were to be 
delivered need not be accepted, but the question 
might arise, unless a penalty for non-delivery has 
been fixed, whether a defaulting contractor may 
not also claim to be absolved from his bargain by 
the provisions of this article. Its intention, of 
course is, to protect both parties against undue, 
frivolous, or vexatious delay, but it gives an open- 
ing for quibbles, and quibbles may be confidently 
looked for. 

Art. 136 seems to be somewhat one-sided. It 
says \ — 

*' It is presumed that the fixing of the time has 
been added in the interest of the person bound (by 
the contract or transaction). But the advantage 
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resultiug from the fixing of the time may be re- 
nounced in so far as the interest of the other party 
is not injured thereby. 

We fail to see the reason of the presumption, 
and it seems to us that tiie person to be benefited 
by the conclusion of the transaction at the proper 
time has at least an equal interest to demand that 
the proper time be kept. 

On the general provisions regarding prescription, 
Arts. 147-161 inch, nothiijg is to be said. On 
acquisition by prescription Art. 162 says : — 

** A person who has for twenty years possessed 
the property of another (einefremde Sache) with the 
will to possess it, undisturbed and not clandestinely 
Acquires the right of possession to it. 

A person who has for ten years possessed the im- 
movable property of another with the will to possess 
it, undisturbed and not clandestinely, acquires the 
right of possession if at the beginning of the posses- 
sion he was in good faith, and no carelessness can 
be charged against him. 

Claims for money or other articles, due within 
the term of one year, lapse if they are not asserted 
within five years (Art. 169), and the following 
claims, according to Art. 170, lapse if they are not 
asserted within three years : — 

1. — Claims of physicians, midwivesand apotheca- 
ries for cure, services and medicines. 

2. — Claims of gishi (architects, engineers, e(c.) 
master carpenters and contractors, for their work. 
The prescription begins to run from the completion 
of the work. 
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The responsibility of a lawyer, notary, or usher 
of the Court (Art. 171), for documents which they 
have received iu their official capacity ends after 
three years. In the case of a lawyer the time 
begins to run from the time the case is finished, 
and in the case of a notary, or an usher (Gterichts- 
vollzieher) from the time of c»fficial action. 

Under Art. 173 the following claims lapse if 
they have not been made for two years : — 

1. — Claims of the purchase price for products or 
goods which a producer, wholesale dealer, or retail 
dealer has sold ; 

2. — Claims arising from work done by industrial 
workmen ; 

8. Claims of those keeping schools or boarding 
houses, aud claims of teachers or mastei^s for insi ruc- 
tion, clothing, board and lodging of pupils or 
apprentices. 

Under Art. 174 the following claims lapse if 

they are not made within one year. 

1. — The claims of employ^ who are employed by 
the month or for siiorter terms ; 

2. — The claims of day hbourers and geinin 
(actors, geisha and similar artists) for their wages 
aud ior the purchase price of the articles furnished 
by them ; 

3. — Claims arising from the forwarding of goods. 

4.— Claims of innkeepers, restaurants, places of 
amusement, and lodginghouse keepers for lodging, 
board, rent, admission, for articles furnished for the 
satisfaction of personal wants, and for money laid 
out. 

5. — Claim? for the use of movable property. 
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Book II, to which we now come, deals with the 
rights in and to property. Under the new treaties 
foreigners will be able to acquire outside of the 
present settlement limits rights both in and to 
immovable proi>erty, and, whilst legal advice in 
transactions of that kind will always be at hand, an 
elementary knowledge of the laws affecting them 
will nevertheless be desirable, and this brings us to 
the more important part of these notes. Dealing 
with the rights in immovable property Art. 177 
says : — 

*' The acquisition and loss of as well as any 
change in a real right in an immovable rea can only 
he opposed to third parties if the entry has been 
effected in the register of real estal (Orundbuch) 
according to the law." 

A real right is that which entitles him who is 

vested with it to possess the subject as his own, 

and, if in the possession of another, to demand from 

him its actual posvsession. It is distinguished from 

a personal right, which is that of action against a 

debtor, but without any right in the subject which 

the debtor is obliged to transfer to him. JSeal 

rights affect the subject itself, whilst personal 

rights are founded in obligation. This article offers 

as good a guarantee to third parties who have 

claims against immovable property as the law can 

give, but the guarantee is by no means absolute 
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On the contrary, the greatest care will have to be 

exercised to ascertain that the persons who effected 

the entry in the register j had the right to do so, 

for it is only when that is done that the law is the 

gnarantee that it is intended to be. 

Art. 178 says:— 

The transfer of a real right in an immovable 
object can only be opposed to third parties if the 
object has been delivered. 

If snch a transfer is opposed then, it will be the 
look-out of the third party to find out whether a 
lawful and legal delivery has really taken place, 
and the (h'fiBcutties to do so should not be under- 
rated. In any case, h()wever, the dictum of the 
proper oflBcial, or judicial officer, should carry more 
weight than the assurances ol a confidential servant. 

In Art. 180, the first chapter that deals with the 
right of possession confronts us with a very peculiar 
view which the succeeding articles do not explain* 

Its meaning may be j)erfectly clear to the legal 
mind, but the laws should be such that they can be 
understood by the people. Art. 180 says : — 

" A person possessing a thing with the will to 
have if for himself acquires the right to the posses- 
sion of it." 

This is a rather dangerous doctrine, we think, and 

one of the principal causes that lead people to prison, 

and we know several cases, and have commented 
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upon them in these columns^ in which the law was 

so apph'ed to cases of theft. Tiie thief here really 

acquires a right to the possession of the object lie 

has stolen, and it can only be recovered by means 

of a civil suit against him.* Both the wording 

and the interpretation of this law are in need of 

immediate revision. 

Art. 183 is equally dangerous. It reads as 

fiillows : — 

If any one declares that he will henceforth possess 
an object (Sache), possessed by him, as the representa- 
tive of another, the person represented thereby 
acquires the right of possession of that object. 

This law, it seems to us, opens a very wide door 

to fraud of all kinds^ and we contend that a simple 

declaration of that kind cannot confer any good 

title to possession, but, if it does, Art. 183 will 

certainly lead to more litigation than any other 

article of the Code, and Art. 184 complicates the 

matter still more. It says : — 

** If the person represented orders the representa- 
tive who is in pos^espion, to henceforth possess for a 
third person, that third person acquires the right 
of possession, as soon as he has given his consent.'' 

We do not confound the right of ownership with 

the right oi possession^ but if the owner is also the 



* Notes. — We have since been told that is so only in 
cases where stolen goods have been sold and the owner 
wishes to recover the money paid for them. 
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poRsessor nothing is altered, and if he is not, the old 
maxim will hold good against any one who has 
been defrauded, or otherwise injured in his rights 
by any sudden transfer of a right of possession, that 
possession is nine-tenths of the law. 

We now come to the *' Effect of Possession " 
which chapter begins with Ait. 188. 

Art. 192 says: — 

"Any one who has entered upon the possession 
' of movable property without interference, and not 
clandestinely, immediately acquires the right ex- 
ercised to such property, in so far as be is in bona 
fide, and is not guilty of any carelessness." 

This is quite proper and as it should be, but 

Art. 193 says:— 

" If in the case of Art. 192 the property has been 
lost or stolen, the person robbed, or the loser, may 
reclaim the lost or stolen property within two years 
counted from the theft or loss. 

The article should read " within two years from 
the time that the loss, or theft, of the property 
came to the knowledge of the lawful owner,'^ 
for we need no great power of imagination to 
assume that the lost or stolen properly may not 
always, and indeed not otten, be in the immediate 
and personal custody of the lawful owner, for the 
amount of property which he can have in such 
custody is necessarily a very limited one, as is also 
the time which he can devote to direct surveillance 
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over it, and in nearly all ca^es one or more other 
persons will have to be entrusted with the custody. 
Take the case of a jeweller for instance. He has a 
number of valuable diamonds, both set and unset, 
let us say, and a dishonest employ^ replaces one 
or more of them by imitation stones of a very 
superior quality. It is then very well conceivable, 
since diamonds are not sold every day, that the 
theft may not be discovered for two years from the 
time of its occurrence. Should the lawful owner 
then lose the right to reclaim his property if he 
discovers the theft two years and one day, or one 
month, from the day of it occurrence ? We think 
not. Substitute gold bars for the demands and 
you have a still more likely case, or put any 
other similar case, the result will be the same and 
show a defect in Art. 193. 

In Art. 201 we find that if property suffers 
damages through a building, an action can only be 
brought within a year from the beginning of the 
work and only until the completion of the work* 
This article is of much importance to builders and 
property owners. If a builder begins to erect a 
building adjoining property not his own, the owner 
of the adjoining property, if he thinks at any time 
that this property, or any building upon it, will 
suffer damage from his neighbour's building, may 
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bring an action, and it will be no defence for the 
builder to say, for instance, that he has had men at 
work for six weeks on tlie building in question, and 
that the plaintiff saw, or was in a position to see, 
what was being done, but that he raised no objec- 
tion whatsoever. On the other hand, in a case 
where a building, a shed for iiistance, has been 
erected in a fortnight, the owner of the adjoining 
property would have no redross if he asi?erted 
damage after the building has been completed, for 
even if he was absent the law would presume that 
he had left some responsible person in charge to 
look after his rights and interests But if he can 
prove mala fides on the part of the builder, for 
instance that the builder intentionally waited for 
his temporary absence to erert the building, the 
fact would no doubt be taken consideration by the 
Court, It mu?t be understood, however, that the 
action under this article is not an action for trespass, 
and that if any actual trespass has occurred the 
better remedy will be an action for trespass. 

Arts. 203 and 204 deal with the loss of the right 
of possession. They read as follows : — 

Art. 203. The right of possession is lost if the 
possessor gives up the will to possess, or if he loses 
the custody of the thin^j, unless the possessor has 
brought an action for the recovery the possession. 

Art. 204. If possession is exercised through a 
representative the right of possession is lost : 
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1. — If the person represented gives up the will 
that the representative shall possess for him ; 

2. — If the representative declares to the person 
whom he represents that in future he intends 
to possess for himself or for a third person ; 

3. — If the representative losses ths custody 
(Innehahung) of the thing. 

The mere loss of the power to represent has 
not the consequence of the loss of the right of 
possession. 

It must borno in raind that posseasion and owner- 
ship are two different things, and that the loss of 
one by no'raeans always hivolves the loas gf Jhe 
()ther, but it seems nevertheless a strange provision 
that a principal shall lose his right of poasessiou if 
his representative declai-es that it is his intention to 
possess for himself or for another in future. It is 
true that the principal J^as the remedy of an action, 
but there appears to be no reason why his represen- 
tative should have the right at any time to put liim 
to the trouble of a lawsuit. The article may have 
an entirely different meaning, but if it has, the 
average intellect will not discover it very readily, 
and it will be an expensive proceeding to find out 
what it means in a Court of Law. 

Arts. 206 to 239 incl. deal with the right of ^ 
ownership, and we shall pass tliese^articles as they 
are identical in principle with those on the same 
subject embodied in other systems of law, so that 
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foreigners in that respect will simply have to govern 
themselves as if they were in their own countries. 

Those who intend to build, however, after* the 
new treaties have come into force, will nevertheless 
do well to thoroughly acquaint themselves with 
Art. 206-238 as they will thus save themselves 
trouble and h'tigation. 

The next chapter occupies itse|f with the acqui- 
sition of ownership by finding ownerless movable 
property, by treasure trove, and in cases of movable 
property being joined with immovable pioperty, 
etc., but this chapter seems to be singularly incom- 
plete as it leaves unconsidered all other ways and 
means in which property or the right of ownership 
may be acquired, and we do not find any reference 
to those ways and means anywhere else in the 
code, nor do we find any definition of property, or 
of property in things, so that the work which 
sLould have been done by the legislature has been 
thrown on the judiciary, and no one can get any 
idea of his rights from a perusal of the few articles 
dealing with the subject. The result of this very 
grave defect therefore cannot be but much trouble- 
some and perplexing litigation, and Art. 246 will 
furnish an example of the slipsliod way in which 
the subject has been dealt with. 

Art. 246 says: — 



Digitized 



by Google 



[ 25 ] 

" if the movable property (material) of a person is 
worked up by anotlier, the property belongs to the 
owner of the material ; but if the value of the work 
considerably exceeds the value of the material, the 
person who has done the work acquires the owner- 
ship of the thing. 

In case the worker has given a portion of the 
material, he acquires the property in the thing, if 
the value of the material given by him and of the 
work done together is higher than the value of 
material given by the other person." 

Now this article, on the fact of it, is simply un- 
mitigated uonHense. For instance, A. gives a piece 
ivory worth $10 to an artist and instructs him 
to carve a figure which when, it is finished, will be 
worth $50 to A., and for which the artist may 
Jiave a customer willing to pay $60, then the 
artist, under Art. 246, may come and s6y " here 
are your ten dollars, this carving belongs to me.'' 
Dr. Loenholm, by way of comment on this re- 
markable article, says "For instance, he who 
paints a picture on a sheet of paper belonging to 
another becomes the owner of the paper, but he 
must pay for the material." 

, Now, if we assume this sheet of papr is the 
fly leaf of a valuable book belonging to A., say vol. 
14 of a work of 30 volumes, and B. chosos to paint 
a picture on that fly leaf, must A. permit B. to 
tear out the fly leaf and be satisfied with the value 
of the sheet of paper, or must B. pay the value of 
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the one volume, or of tlie thirty volumes, and must 
A. part with bis books if B. choses to pay for them, 
because be thinks, and may be in a po^^ition to 
prove, that his picture is worth considerably more 
than the books, or may B. say, if no agreement can 
be come to, that he will make a present of the 
picture to A. and may A. refuse the present and 
sue B. for damage done to his book ? It seems to 
us that the entire article should be eliminated, for 
the artisan who works up material given to him 
for a stipulated or customary price has nothing 
whatever to do with the value of that material, and 
the artisan or artist who appropriates the material 
of another, and uses it for his own purposes, is as 
much a thief as if he had stolen a loaf of bread, and 
can not derive any benefits from his own unlawful 
act, and it is then the business of the law to impress 
upon him the fact that he must restrict his artistic 
or productive impulses to material belonging to 
him. 

Considering the fact that an antiquated prejudice 
and the openly acknowledged, but, on the face of it, 
baseless fear that foreigi.ers might become the own- 
ers of the best part of Japan, have withheld the 
right from them to purchase and own real estate in 
Japan, the provisions of the Civil Code dealing with 
Superficies (Arts. 265-269) show an unpractical 
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narrow-mindedness and an arbitrary limitation of the 
right s of Jap anese_jandownera tKat are truly, 
surprising, and which will certainly lead . to 
difficulties and vexatious litigation, and we are not 
going to take any liberal construction of them upon 
ourselves. We shall consider the letter of the law 
because that is all that litigants will have the 
right to demand that shall be considered, and out- 
side of the letter of the law there is darkness and 
unknown ground. Art. 265, says : — 

Superficies is the right to use the ground of 
another to own a building, trees or bamboo thereon. 

This is a literal translation, except that the word 
'* to~o wn, in the German text ^' eigenihumlich zu 
haben '' may be taken to mean " to have as one's 
own property." Let us see then what a literal 
interpretation of this article will mean, and let ua 
l)ear in mind that we have no right to expect more 
than a literal translation will give us. The law 
does not say ^^ to erect and own a building, and to 
plant and own trees or bamboo thereon," and legal 
phraseology should be as explicit as possible, and 
leave as little as possible to the individual construc- 
tion of Courts and Judges, for any obscurity in the 
wording of a law is a sleeping dog that should not 
be allowed to lie, lest it get up and bite us when we 
least expect it. Art. 265 may mean no more than 
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tliat a piece of ground may be leased on which 
there are already buildings, trees and bamboos, 
and that the lessee may own those, and Art. Ill of 
the German Treaty, and of the British Treaty also, 
show the same slovenly, happy go hieky construc- 
tion, and had a lawyer, in any private transaction, 
drawn up a similar clause*, he would certainly be 
liable for damages to his client for any loss resulting 
from his careless work, because his calling imposes 
upon him the duty to exercise not only ordinary, 
but extraordinary, or special care. Art. Ill of the 
German Treaty soys that Germans in Japan " may 
posses.*, or rent and occupy dwelling houses, factory 
buildings, ware houses, shops and other premises ; " 
is does not say that they may erect them. The 
British Treaty, however, is slightly better in so faf 
as it usesThe word " own '' where the German 
Treaty^simply has the word "possess,'' and there is 
a very material difference between the two. Some 
may charge us with hairsplitting; well, in law and 
in the interpretation of law there i« a good deal of 
hair splitting, and we consider it the better and the 
safer course that these particular hairs should be 
split now. 

But we are not yet done with the seventeen words 
of Art. 265. Assuming that it gives us the right to 
erect and own a building and to plant and own trees 
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or bamboo thereon, it gives us the right to do just 
that much on it and no more. The cultivation of 
grape vines, strawberries, melons, etc., all of which 
are neither trees nor bamboos, would be legal 
grounds for the lessor to cancel the lease and to 
claim damages, and even if the lessor expressly 
grants us permission to cultivate grapes, and other 
things that are not trees and.bamboos, the law may 
step in, or may be invoked to step in by some one 
interested, and say that the right to do so is not 
vested in the owner, and that he, as a subject, can 
grant and confer no greater rights than does the law 
of the land, for if he may do so in one particular 
respect, he may do so in every other respect, that 
is, make his own laws, and the state does not permit 
that. The superficiary, who leases the superficies, 
under Art. 265 would not have the right to ditr a 
well in the ground leased by him, and perhaps not 
even, under the assumption that the right to erect 
buildings " thereon " is granted to him, to lay a 
foundation for them in the ground, or to construct 
a building with a cellar, which would be partly 
or entirely under the superficies. In short, not to 
enter upon further speculation, Art. 265 is 
eminently calculated to give rise to complicated and 
vexatious litigation, and it should not permitted 
to stand as it is. If there are no grounds for the 
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possible consequences and interpretations of leases 
under it pointed out by us, let its wording be so 
changed as to make those interpretations and con- 
sequences impossible. Another seventeen words 
will do it, and any lawyer of ordinary ability 
should be able lo supply those seventeen words. 

In view of the foregoing the other articles of 
this section are of little or no importance, so that 
we have only to add that a lease under it, upon the 
motion of one of the parties, may be limited to fifty 
years. The law of Japan does not recognize 
leases of any kind for a longer term, and it is self- 
evident that under the restriction, even if no otiier 
danger threatened from illiberal or defective provi- 
sions of the law, (he erection of substantial in- 
dustrial Ibuildings would be a risk which can 
only be eliminated by an evasion of the law. The 
numerous questions on the subject that have been 
addressed to us both locally and from abroad show 
that our observations have not altogether fallen 
on barren ground, and since these articles, upon 
their conclusion, will be published in pamphlet or 
book form — we cannot yet estimate their extent — 
an opportunity will be offered to those interested 
to bring them to the notice of their home govern- 
ments. 
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Arts. 270-279 deal with Emphyteusis and Art, 
270 which defines the term says : — 

" Emphyteusis is the right to have the right to 
carry on agriculture upon the ground of another or 
to have a pasture thereon against the payment of 
rent" 

and Art. 278 limits the term of the emphyteusis to 

fifty years, so that the two articles thus take a much 

narrower view of emphyteusis than English law, 

which defines it as : 

"The name of a contract, in the nature of a 
perpetual lease, hy which the owner of an uncultivat- 
ed piece of land granted it to another, on condition 
that he should improve it hy building, planting, or 
cultivating it, and should pay for it an annual rent, 
with a right to the grantee to alienate, or transmit 
it by descent to his heirs under a condition that the 
grantor should never re-enter as long as the rent 
should be paid to him by the grantee or his assigns." 

Under the Japanese law therefore the eraphyteuta 
may not even erect buildings upon the land held by 
him, and, as already stated in a previous is^ue, we 
have to look to the letter of the law, for in cases of 
dispute, we cannot demand as of right anything 
outside of the letter of the law. In this case, 
further, there is the question whether foreigners 
under the new treaties may engage in agriculture, 
or hold pasture land at all, for Article III of 
the new German Treaty and of the British Treaty 
simply permits foreigners to lease had for industrial 
and commercial purposes, and we can only advise 
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those who have permanent interests in Japan not to 

leave the study of the rights they will have under 

llie new treaties to the last moment. A great deal 

seems to be taken for granted without suflScient 

reasons for doing so. In an article we published 

in March 1897, therefore, we gave the draft of a 

clause that should be added to Art. Ill of the new 

treaties, and which would obviate all diflSculties on 

the point of lawful oeoupations, and since the 

necessity of such a clause, or one similar in purpose,* 

eannot be too much impressed upon all who are 

willing to do a little thinking of their own before 

some imperative necessity compels them to do so, 

we here reproduce that clause and invite discussion 

of it. It reads as follows: — 

"The subjects of either of the Contracting Parties 
residing in the dominions and possessions of the 
other may engage in all lawful pursuits, professions, 
industries, trades, and in all and any lawful occupa- 
tions as the subjects of the country in which they 
reside, subject to the Laws, Ordinances and Regula- 
tions of that country, and no special Law, Ordinance 
of Regulation shall at any time be enacted against 
them, whether it interferes with their occupation or 
not, nor shall any Law Ordinance or Regulation 

* The article referred to was reprinted by the author in 
pamphlet form in March 1897, and sent to the French Govern- 
ment and influential public bodies in France, as well as 
elsewhere, and to other foreign governments, and the revised 
French Treaty, which was published here in April 1898, 
remedies the defect in Arts. 3 and 4. The fact was pointed out 
in the " Eastern World " of April 2, 1898. 
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enacted against Japanese subjects extend to foreign- 
ers, if it is calculated to interfere in any way whatso- 
ever with any lawful pursuit, profession, industry, 
trade or occupation they may be engaged in, or in 
favour of Japanese subjects, if foreigners do not fully 
and equally partake in its benefits." 

Sorae may say that we are going too far when 
we ask that no ^^ Law, Ordinance, or Regulation 
enacted against Japanese subjects shall extend to 
foreigners if it is calculated to interefere in any way 
whatesoever with any lawful pursuit, profession, 
industry, or occupation, they may be engaged in." 
On the face of it we admit the objection, but let 
the experience of old residents of things in Japan 
interpolate the world "apparently" between the 
words " Regulation " and " enacted " and the 
reason for the provision will at once appear. If 
the form is objected to, let the form be changed, 
but without loss of any of the substance. We 
are not here to carry things out to their last con- 
sequences, although we are quite able to do so. 
Sufficient for us to repeat that the clause even as 
it stands covers a very wide field of possible and 
even probable controversies which the present 
treaties have lefl open to all comers, and that thi^ 
is so is simply the consequence of the fact that our 
treaty makers were above taking practical advice. 
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From the foregoing then it will appear that the 
chapter dealing with Emphyteusis is still more 
unsatisfactory than the preceeding one on Superficies. 
We will dismiss it therefore, simply saying that in 
the eyes of foreigii agriculturists many parts of 
Japan have agiicultural possibilities with kindred 
pursuits which the Japanese small farmer does not 
even dream of, but which the dog in the manger 
policy of the Japanese law and treaty makers doom 
to remain buried under a mountain of national 
apprehensions and prejudice*, which nothing but 
national necessities will be able to remove, for the 
fact that Japanese subjects in the territories of the 
treaty powers are not under the disabilities and 
restrictions under which, as we have just pointed 
out, foreigners are, and are likely remain in Japans 
has counted for nothing so far. 

Articles 280-294 deal with Servitus, (here 
Grunddienstharkeit) that is, burdens imposed by 
law, or the agnement of parties, upon one estate 
for the advantage of another, or for the benefit of a 
person other than the owner. These articles are 
very well as far as they go, but are not as detailed 
as they might have been, perhaps because disputes 
caused by servitus do not often lead to litigation, 
not in foreign countries at least, so that we may 
presume the same to be case in Japan. 
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The servitus aquae hauriendae is made the 
subject of Art. 205, but the equally important 
servitus aquae ducendae and aquae educendae is 
left unconsidered. Art. 286 is so unhappily worded 
that it conveys no very clear meaning, but it might 
possibly be identical with the servitus oner is 
fet^endi or projiciendi. We might, however, 
have expected some articles dealing with the 
servitus itineris^ that is, the right of way, which 
often is of great importance in rural communities, 
but the law is silent on the subject. 

The Eight of Eetention is treated in Arts. 
295-302, and in its general features it is identical 
with the corresponding provisions of foreign laws, 
but it will be well to clearly understand the rights 
that Art. 295 gives. 

It reads as follows: — 

" If the possessor of a thing which belongs to 
another has a claim connected with the thing he 
may retain it until his claim is paid provided that 
the claim is due. 

This provision does not apply if the possession 
from an unlawful act/' 

If follows then that there is no right of retention 

until a claim is due, and the other sections do not 

give that right, so that it would seem that the 

owner of the thing can demand delivery of the thing 

if the claim connected with it is not due. In that 



Digitized 



by Google 



[ 36 ] 

case it must be presumed that the creditor may 
demand payment of tliis claim^ or pecurity, but the 
law does not say that he may do so, and it will be 
well then to reduce all transactions of that kind 
to writing, precisely stipulating where and upon 
what terms the thing is retained. The old maxim 
*' safe bind, safe find " should never be lost sight of. 

The Right of Preference (Preferred Claims) 
is dealt with in Arts. 303-341 and is much more 
explicit than any of the preceding chapters and, as 
far as can be seen at present, it seems to be a very 
satisfactory piece of legislation. Preferred claims 
arise for the following expenses : — 

1. — Expenses made in the common interest ; 

2. — Funeral expenses ; 

3. — Wages of employes ; 

4. — Expenses for daily necessaries of life that 
have been furnished. 

Expenses under 1 are such as have been incurred 
in the common interest of all the creditors for the 
preservation, liquidation, or division of the property 
of the debtor. 

Expenses under 2 are also those incurred for the 
funeral of a relation or a member of the family of 
the debtor, according to the deceased's station in 
life. 

The right of preference under 3, says Art. 309, 
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exists for claims of wages of the employes of the 
debtor for the last six months, in so far as the claim 
does not exceed the amount of fifty yen. It is how- 
ever not clear whether the aggregate, or the in- 
dividual claim, must not exceed fifty yen to be 
treated as a preferred claim, and in the interest 
of employes the article in question should have been 
more explicit on that point. It may, however, be 
construed in favour of (he employes, we think, 
as the article first speaks of the claims, in the plural, 
and then of the claim. 

Arts. 342-368 • occupy themselves with the 
Right of Pledges. Art. 342 says :~ 

The pledge creditor has the right to possess the 
thin^ which he has received as security for his 
claim from the debtor, or from a third person, and 
to satisfy his claim out of the thing before other 
creditors. 

Art. 343. A thing which is not transferable 
cannot be subject to the right of pledge. 

A deposit receipt from a bank, therefore, would 

not be a safe pledge, unless the bank is a party to 

it and especially agrees that, in case of non-payment 

the creditor shall be satisfied out of the deposit, 

and the same is the case with all non-transferable 

paper?. 

Art. 345. The pledge debtor cannot exercise 
possession for the pledge creditor. 

This is in accordance with Western legislation 
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which provides that the first essential thing to be 
done is delivery to the pledgee, as without the 
possession of the thing it is not a pledge. In 
English law, a constructive possession is all that is 
required of the pledgee, so that good? at. sea, or in a 
warehouse, pass by a transfer of the muniments of 
title, or by symbolic delivery. Stocks and equitable 
interests may be pledged; and it will be sufficient 
if, by proper transfer, the property be put within 
the power and control 6f the pledgee. Stocks are 
usually pledged by delivery of the company^s 
certificate, together with a power of attorney to the 
pledgee to make the transfer, leaving the actual 
transfer to be made subsequently. It is to be 
presumed that similar laws, or forms of proceeding, 
are observed in elapan, but we have no ready means 
at hand to ascertain what they are, so that it will 
be well in such cases to proceed on known preced- 
ents, but to make sure wln^ther they are in every 
particular covered by .lapaiese law. No rush of 
business, or prospect of inimediate gain should be 
suffered to inierfere with the taking of all precau- 
tions that a provident business man should take. 
The laws of France and Louisiana, indeed, require 
a written act of pledge, duly registered and made 
known, in order to be made good against third 
parties. 
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The following articles, 347, 348, and 349 seem 

to be open to criticism. 

Art. 347. The pledge creditor has the right to 
retain the pledge on account of the whole claim 
as described in Art. 346, but this right cannot be 
opposed to a creditor who has a better right. • 

The claim stated in Art. 346 is for capital, 
interest, fines for breach of agreement, etc. In view 
of Art. 348 then the pledge creditor does not know, 
and has no means to ascertain, the practical value of 
the pledge in his custody if the debtor means to 
deceive him. He can have the satisfaction, of 
course, to prosecute the debtor for fraud, but he will 
have to give up his security to the creditor who has 
the better right. The article does not state that this 
must be a right to the pledge, so_^that it may be a 
better right to the payment of any claim the third 
party may be in a position to show. Art. 347 there- 
fore destroys the unqualified security the pledge is 
intended to give to the bona fide pledge creditor. 

A rt. 348. The pledge creditor may, for the term 
of his right, further pledge the pledge on his own 
responsibility. In this CHse he is liable for every 
damage which the pledge suffers through force 
ynajeure in consequence of the subsequent pledging. 

The term *' on his own responsibility ^' we do 

not feel justified in interpreting as " without the 

permission of the pledge debtor,^' but as meaning 

that the creditor has and must have the same res- 
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ponsibility for the preservation of the pledge as if 
it Iiad remained in liis custody. The second part 
of the article, however, seems to limit the respon- 
sibility simply to danger hy force majeure^ and thus 
somewhat unreasonably burdens the creditor only 
with the consequence of events against which no 
human foresight can protect him, whilst both 
parties have the same interest in, and, presumably, 
the same benefit from, the transaction between 
them. Tlie logic of the words " in consequence " 
also is not very clear to us, since we can in no way 
perceive why the subsequent pledging of a pledge 
to a third party should be followed by any event 
constituting /oT'ce majeure, ov what possible connec- 
tion there can be between the two. The article in 
question, in our opinion, needs revision and a more 
logical wording. 

English law says if the pledge is lost and the 
pledgee has taken ordinary care, he may slill 
recover his debt. Such losses often result from 
casualty, superior force, or intrinsic defect again.st 
which a man of ordinary prudence could not have 
efectually guarded himself. Theft, however, would 
be prime facte evidence of want of ordinary care, 
which the bailee will have to rebut, but it is not 
absolute presumption of negligence. 

Art. 349. The pledgeor can neither at the time 
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of concluding the transaction, nor in a contract made 
before payment falls due, bind himself to transfer 
to the pledgee (that is to the creditor) the ownership 
of the pledge in lieu of payment, or leave him 
disposition over the pledge without observing the way 
prescribed by law. 

This article does away with one of the most 

essential rights that the pledgee has in English and 

American law, namely, the right to sell the pledge 

in default of payment, as arts. 296-300 and 304, 

which, according to art 350, shall apply to the right 

of pledges, are silent on the subject. In English 

law if (he pledgeor falls to pay the debt the pledgee 

may sell the pledge, and for that purpose he may : — 

1. — File his bill in equity, asking for a decree of 
sale, and thus foreclose the equity of redemption of 
the pledgeor, or 

2. — He may adopt the more summary method of 
selling without judicial process, upon merely giving 
reasonable notice to the debtor to redeem. The 
notice, however, is indispensable. 

Where large amounts are concerned the former 
course is the safer, but also the more expensive 
one. The pledge must be sold at public auction, 
and if it is divisible, only enough of it must be sold 
to pay the debt. In general also the pledgee must 
not buy the pledge when put up at auction. 

We take it then that the form of a promissory 
note which says that A. hereby acknowledges to 
have deposited wilh B. the property, etc., as 
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collateral security for the payment of his promissory 
note, to B. for such and such an amount, etc., etc., 
hereby authorises and empowers B. to make sale 
and absolutely dispose of the said property etc., etc., 
would be of no legal effect in Japan, because the 
law does not recognize the right of the pledgee to 
sell his pledge, and it is not mentioned under the 
rights enjoying preference which are enumerated in 
arts, 306 and 311, so that we must look for some 
other process by which the pledgee can satisfy 
himself out of the pledge. This process we find in 
Art. 354, which says : — 

If the pledge creditor cannot obtain satisfaction 
for his claim, he may, provided there is a valid 
reason, apply to the Court that the pledge, after a 
valuation by experts, shall be awarded to him with- 
out further proceedings. The creditor must give 
previous notice to the debtor of this application. 

The valid reason, it seems to us, is furnished by 
the non-payment of the debt, and it will probably 
be sufficient to establish the fact: The presumption 
also is that the debtor will have to pay ihe costs of 
the expert valuation. 

The law, however, does not say what is to be 
done if the value of the pledge, as ascertained by 
expert valuation, is in excess of, or under, the 
amount lent on it. 

We now come to the last chapter of (he first 
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volume, embracing Arts. 369-398, which deal with 
Mortgage. Art. 369 says : — 

The mortgage creditor has the right to satisfy his 
claim out of the immovable property which has 
been mortgaged to him by the debtor or a third 
party, without transfer of possession, as security for 
his claim, before the other creditors. 

Superficies and Emphyteusis may also form the 
object of the mortgage, and in that case the provi- 
sions of this chapter are to be applied. 

Coote and others have written volumes of 
hundreds of pages on mortgage and there are many 
kinds of mortgages, varying in power and terms 
with their objects and the parties to them. We do 
not. feel that we can do justice to the subject there- 
fore in all its bearings, nor does our limited time 
permit exhaustive research. We shall, therefore 
comment on this chapter of the Civil Code only in 
•so far as we feel fairly safe in doing so. 

The provisions of the Japanese law on mortgage 
exclusively deal with immovable property ; but 
chattel mortgage, mortgages of stock, and mort- 
gpges of ships and freight, which require especial 
circumspection, are unknown to them. As in 
English law to-day, so in Japanese law, there is 
no forfeiture to the mortgagor, and it will be well 
to bear this point in mind, as even if foreigners, 
by the new treaties, were granted the right to own 
leal estate in Japan, nothing would be altered in 
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that respect. Nor is there any article which says 
when the creditor may proceed against the mort- 
gagee. We find allusions to sales by pubh'c auction 
in Arts. 384 and other articles, but it is entirely 
left to inference when the creditor may institute 
proceedings, and what form they must take. It 
does not appear from Art. 369 what title a third 
party can have to immovable property to mort- 
gage it, sinc6 the property in it can only be vested 
in one legal person. That person may be a com- 
pany or other joint owners, but neither of them can 
have any separate and independent right to mort- 
gage the same property. This portion of Art. 369 
is therefore not clear, aud the subsequent articles 
do not throw any light upon it 

Superficies and Emphyteusis may also be mort- 
gaged. This is well to know, but what is the 
practical value of such a security ? It is not pro- 
perty, aud it does not and cannot confer any title 
in property, it is simply the tight given to a certain 
person, for valuable consideration, to do certain 
things on the property of another for a fixed term 
of years, and since there is no forfeiture under 
Japanese law, which in this case, moreover, would 
naturally be subject to the consent of the owner of 
the ground, the question arises : What means has 
the mortgagee to satisfy his claim if the mortgagor 
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doos Dot pay this debt when it becomes due ? The 
mortgagee cannot take the latter's place, because 
that would be forfeiture, and the mortgagee might 
not care to do so if he could^ nor can he put a man 
in posseasion in his place, because that would 
amount to the same thing, and the rent, in any 
case, would have to be paid to the owner of the 
property. The right to the superficies or emphy- 
teusis, of course, represents a certain value to the 
parly in whom it is vested, but it cannot be sold 
to a third party without the consent of the owner, 
so that the question narrows down to the point : If 
the consent of the owner has been obtained, what 
is the right of his tenant worth in the open market ? 
Art. 370 says:— 

Tlie mortgage, witli the exception of the buildings 
on the ground, refers to all that has been added to 
the immovable property and has been joined to it so 
as to form one thing (eine Einhdt), This does not 
apply if at the entering of the mortgage other pro- 
visions have been made, or if the creditor, according 
to Art. 424 (which refers to transactions to the dis- 
advantage of the creditor) has the right to protest 
against any transaction of the creditor. 

This article seems to give the mortgagee greater 
rights and greater security than he has any right to 
expect, but we believe that any benefits arising to 
him under it might be questioned in a Court of Law, 
:i^, on the face of the mortgage, he cannot well lay 
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claim to any gieater and more valuable security 
than he accepted when he granted the loan, and it 
would be a decided hardship upon the creditor if 
Art. 370 were to preclude him from borrowino; 
money on any valuable addition he may make to 
the mortgaged property. Thus it is very well con- 
ceivable that a man may take up ;i mortgage on 
his ground for the purpose to buy machinery to be 
erected upon it, and that, to purchase raw mnterial, 
he may wish to mortgage that machinery, for 
which foundations have been laid in the ground, so 
as to form part and parcel of it and of the 
machinery, no more readily separable from the 
ground or the machinery than any portion of the 
ground itself Is Art. 370 to say then that the 
machinery so jnii)ed to the property becomes a 
part of the security given for the mortgage, and 
would the debto^ be liable to proceedings under 
Art. 424 if he does mortgage that machinery to a 
third party ? We think not. Art. 370 therefore 
throws the burden of a decision on the Court in a 
case which might have been foreseen in its pro- 
visions. To be sure, the parties to the mortgage 
may come to an agreement on that point before the 
execution of the mortgage, but in that case again it 
is very well conceivable that a mortgagor may, at 
the time, have no intention to erect any machinery, 
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or to make any other additions to the property. Is 
he then bound, if he does so at any future time, to 
say to the creditor : Here, I have erected a five 
tJiousand dollar plant on the property mortgaged 
to you so that you have so mueh additional security. 
We believe not. The article, of course, might be 
so road that the mortgage shall extend to all that 
has been added or joined, so as to form one thing, 
to the property, up to the time that the mortgage is 
executed. But that would be an absurdity, for in 
what way would it concern the mortgagee at what 
time this or that has been added or joined to the 
property. He simply take-5 as his security what 
he finds, or what is offered to him at the moment in 
which he executes the mortgage. He has no concern 
with the dates of previous or future additions. These 
are considerations which, we think, will suggest 
themselves to any prudent business man, and which 
will also show the necessity of a revision of Art. 
370. The Code has no right to burden the ad- 
ministrators of the law with the task of interpreta- 
tions and distinctions which the legislator should 
have foreseen, and could have foreseen if such an 
illustration as we have given had been used in the 
discussion of the article. 

According to Art. 375 the mortgage creditor 
may give his mortgage as security for another 
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claim (against himself) or cede it in favour of 
another creditor of the same debtor, or give up his 
precedence, or renounce the mortgage altogether. 

The article would make a mortgage negotiable 
paper, which may not always lie in the intention 
of the debtor, so that those who desire to have no 
change in the person of the mortgagee, provided 
he does not die, will do well to insert a provision 
to that effect, otherwise the mortgage may turn up 
at any time in undesirable hands. The following 
article, 376, it is true, requires that, to be valid 
between the paities, cession must be announced to 
the debtor, or that the debtor must have consented 
to the transaction, and Art. 467, which expresses 
itself in the same sense is also referred to, but 
neither of those articles makes the consent of the 
debtor obligatory. A simple announcement that 
his mortgage has been ceded, or that another mort- 
gage has been given preference, is sufiBcient, 

We have pointed out above the hardship that 
would arise to the debtor if the creditor's mortgage 
embraced subsequent additions to tlie property 
described in it, but Art. 389 makes that hardship 
law. It says : — 

If the raortgaofor, after the execution of the raort- 
jjage, erects buildings on the mortgaged land the 
mortgagee may have ihein sold together with the 
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land ; but he has -a preference right to satisfaction 
only with regard to the purchase price of the land. 

Therefore, if a mortgage debtor erects buildings 
upon the mortgaged property, he simply gives the 
mortgagee better security, and it is an open question 
whether at the erection of such buildings he m|iy 
mortgage (hem without infringing upon the rights 
of the first mortgagee. 

But not enough with this, Art. 394 gives the 
mortgage creditor further, and, we think, excessive 
rights, to the disadvantage of all ordinary creditors 
who have no preference claims. It says : — 

The mortgage creditor may claim satisfaction out 
of the remaining property only for that part of his 
claim which is not satisfied out of the purchase price 
of the immovable property. 

This provision does not apply if the proceeds from 
the sale of other property are divided before the 
purchase price of tlie immovable property. How- 
ever, every other creditor may demand, in order that 
the mortgage creditor may obtain satisfaction in 
accordance with the first part of this article, that the 
share which at the division falls to the mortgage 
creditor, be deposited. 

We entirely fail to see what call other creditor ^ 
Jiave to thus guard the interest of a mortgage 
creditor who is already in a better position than 
they are, in so far as he must get at least the 
proceeds of the object of his mortgage. We also 
contend that, for reasons already given, that Arts. 389 
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and 394 are wrong in principle, and that therefore 
they must inevitably lead (o troublesome and 
tedious litigation, for which indeed they pave the 
way. Why, too, j^hould a mortgage on immovable 
property have so much more extensive rights than 
a mortgage on movable property ? Tf one party 
says to another party : I have a house which, as 
I can prove to you, is worth, and has cost me^ 
eight thousands dollars, will you lend me five 
thousand dollars on it if I give you a mortgage to 
that amount, and if il\e ()ther party considers the 
security sufficient and accepts it, we contend that the 
law cdunot and should not go beyond the intention 
of the parties, that is that the law cannot and should 
not give greater security than the one p&riy offered 
in precise words and the other party was willing 
to accept, and we think that the assertion of this 
self-evident principle will override the law ai»d 
lead to a modification on its basis. 

This brings us to the end of the first Ixiok of 
the Civil Code. 

SUPPERFICIES. 



Before entering upon our observations on the 
second book of the Civil Code of Japan we have 
to return once more to the question of Superficies. 
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Our comments on the snbject have led to inquiries, 
we are gratified to inform our readers, at the 
Department of Justice, and we are told that the 
Vice-Minister of Justice and Professors Hozumi, 
l^omii and Ume, who drafted the provision in 
question, stated to our informant, who is himself 
a legal authority, that there was " not the slightest 
doubt that superficies could be acquired for any 
number of years, so !hat an agreement for superfici- 
es could be made for seventy-five, hundred, two 
hundred, or a thousand years even." This state- 
ment, of course, has not the value of an official 
reply to a question addressed to the Japanese 
Government by a foreign Government. In view 
of the general and far-reaching importance of the 
question we have therefore endeavoured to obtain 
further coufirmalion of those statements by high 
judicial authority, and we are pleased to state that 
our inquiries have been very kindly responded 
to. Work of that kind, however, takes more 
time, study, and labour than the description of a 
variety show at the Public Hall, and to bring it 
to a suceessful end we need the support of the 
foreign community to a larger extent than is given 
us in the shape of subscriptions, advertisements 
and printing. There are other and equally 
important questions also that need settling and 
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clearing up, and there is no one but ourselves to 
take them up, and next year will see the new 
Treaties in force. 

In reply to our question why it was not staled 
in the law in precise and unmistakable terms fhat 
superficies might be acquired for any nural)er of 
years if that really was the case, we were told in 
Tokyo that that had not been done because the 
Government had apprehended that in that case the 
Parliament would not have passed the code, as 
the right to acquire superficies for any number of 
years would, to all practicall intents and purposes, 
amount to granting foreigners the right to own real 
estate in Japan, and to that the Parliament would 
not have agreed. We rejoined that we did not in 
the least doubt the words of our informant and of 
his informants, but in case a dispute on the right of 
superficies came before a Court of Law, it might 
not be sufficient to say that in such and such an 
issue of the Eastern World it had been positively 
stated that superficies would hold good for a con- 
tracted term of seventy-five years, or a thousand 
years, so that we would have to follow the question 
up to a positive and final seltlement. 

We now turn to a letter on the subject published 
by Dr. Loenholm, some time ago, in the Japan 
Mail, whose professional reput'^lion is a guarantee 
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for the correctness of his statements, but, in case of 

a dispute, those statements cannot be pleaded in a 

Court of Law. In the said letter Dr. Lonho)m 

says that the question is a very simple one 

" if only people would cease interpreting Japanese 
law from the point of view of English law. The 
misconception fallen into by nearly all the writers on 
this subject is that they mix up " lease " and "super- 
ficies," which error may be traced to the fact that 
the Enjrlish law uses the expression " leasehold " 
for a right somewhat similar to the Japanese super- 
ficies. In Japanese law, however, " lease " and 
** superficies " are legal conceptions of a quite 
different nature, and the rights of the lessee are in 
no way identical with those of the superficiary." 

We candidly admit that we have interpreted the 
law on superficies from that point of view, but 
the foreign press of Japan, without exception, is 
English, or at hmM published in the English 
language, and the majority of Japanese judges 
belong to the English school of Law, so that they 
would be apt to take the same point of view, which 
we may therefore consider as the general point of 
view. It is very natural, therefore, that we and 
others should have taken it, and that it should 
prevail, as Germans have not yet recognized the 
necessity of a public ex|)onent of their views in 
the German language. There is a very material 
difference, nevertheless, between lease and super- 
ficies, as Dr. Loenholm points out, and to that 
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difference we shall presently come after a brief 

consideration of the English definitions. A Lease 

is: 

"A species of contract, for the possession and 
profits of land and tenements either for life or for 
a certain period of time, or daring the pleasure of 
the parties.'* 

One of the essential properties of a lease also is 
Ihat its duration must be shorter than that of the 
interest of the lessor in the land ; for if he disposed 
of his entire interest the transaction would be an 
assignment and not a lease. In other woixls, the 
granting of a lease always supposes that the grantor 
reserves to himself a reversion in the leased 
premises. 

Originally it was held that express terms could 
not endure beyond an ordinary general ion of forty 
years, lest nifu might be disinherited, but that 
doctrine had become antiquated even in Lord 
Coke's time, and at present I here is no limitation 
to a term of years, except in the state of New 
York, where land cannot be leased for agricultural 
proposes for a longer period than twelve years. 

The Prussian • Landrecht also knows no limita- 
tion to a lease, but the New German Civil Code, 
which is to come iuto force in a year or two, has 
appjirently revived the antiquated English doctrine 
that has lain buried for three centuries, and has 
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limited the term of leases to thirty years, at which 
innovation Japanese legislators evidently took fright 
and limited the term of leases in Japan to twenty 
years. 

The definition of the term Leasehold is 
somewhat brief, simply saying that it means an 
estate held by virtue of a lease, and that in practice 
the word is generally applied to an estate for a 
fixed term of years. To some extent now super- 
ficies is an estate for years, but it would be more 
correct, we think, to define it as '* an estate upon 
condition," to condition being the consideration 
and the re-entry by the grantor or his heirs. 

The English definition of Superficies is still 
briefer and will not at all allow us to accept it as 
an approximate equivalent for Leasehold, or for 
the Japanese conception of Superficies. In 
English Law the definition of superficies is simply 
" whatever has been erected on the soil," and a 
snperficiarius is " he who has built upon the soil 
of another, which he has hired for a number of 
years." English law therefore forces the view that 
suj)erficies is a peculiar sort of lease upon us from all 
n'des, but the difference — we are indebted to Dr. 
Loenholm for having it pointed out to us — is 
that the superfiary acquires a proprietary right, 
or a certain property in the ground granted to him 
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under a suj)erficiary contract and all that is on it 
He may pledge, or even sell, or, leave to his heirs 
the superficies, and the buildings, trees, etc. on the 
ground, and it is the h)ok-out of the grantor to guard 
himself against loss in such a way as may be agreed 
npon between him and the superficiary. A lessee^ 
no provisions to the contrary exist inj;, may sell his 
lease, but he cannot pledge the ground or the build- 
ing, trees, etc., standing on it. He has no property 
whatsoever in any of tJiem, the property remains 
vested in the lessor. 

All this, however, still leaves os without any 
written authority defining superficies, hut amongst 
Dr. Loenholm's books we noticed an authority on 
the subject, which we were afterwards fortunate 
enough to obtain in a Tokyo bookstore, and 
ironi that authority — Arndt's Lebrbuch der 
Pandekten, 13th Ed , 1886— we now translate the 
much sought-for definition. Art. 200 of Arndt's 
Panflekt Law says : — 

Superficies is an hereditahle and salable ius in re 
(dingliches Eecht) lo perfect use, like that to one's 
own property (eigenthumsgleichea}, of a building being 
on ti»e property of another and therefore also being 
williin the property of another, or of a certain part 
of 8uch a building, of one story of it, for instance. 
Superficies may also be granted by contract, or 
legacy, als^o on a building to be erected, by granting 
the soil for that purpose, reserving the property 
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(ownership, proprietorship ?) in it (vorbehaeltlich dea 
EigentJiums). The contract may be one of gift, 
purchase, exchange etc., or of rent for ever, or for a 
long time. 

We need not follow this definition further, as it, 
further on^ only occupies itself with other rights and 
obligations of the 8Uj)erficiary. It shows us, 
as already slated above in other words, that the 
superficiary has a ius in re, and such a right is the 
same against the whole world, and it also shows us 
ihat superficies may be granted for any time that 
may be agre:d upon between the parties. This 
definition of Roman private law has been adopted 
by Germany, and Japanese legislation, being in 
principle essentially German, has adopted the same 
definition of superficies, and, like Roman and 
German law, does not make it dependent upon the 
payment of any ground-rent. The superficiary may 
therefore pay to the grantor a lump sum for the 
superficies of a certain plot of ground, say, for one 
hundred years, after the lapse of which his iu^ 
in re, or that of his heirs or other lawful successors, 
ceases, and the original owner, or his heirs, etc., will 
have re-entry, and thai constitutes the difference 
between superficies and a sale. To sum up then : 
We have. 

1. — The authority of Arndt'sPandekt Law for the 
general fact that superficies may bo made for any term; 
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2. — The authority of Prof. Dr. Loenholm and 
of Professors Hozurai, Tomii and Umo, for the 
special fact that Japanese law puts no limit to the 
term of superficies where the parties have agreed 
upon a fixed term, no matter what the length of 
that term may be ; 

3. — High Judicial authority in support of the 
statements under 1 and 2 in the following letter, in 
reply to our of inquiry, which our authority has 
kindly permitted us to publish : — 

** The question you put, as I understand is whether 
the right of superficies can be acquired for any 
number of years, and if so, whether our Courts in 
case of dispute would uphold a 8U()erficies contract 
for any length of years, say 101 yeart?, or whether it 
would be shortened under the provisions of 604 Art. 
C. C, or some other article. 

I must answer thene questions in two ways, that is 
(1) in the present state of justice, where our new civil 
code is not yet in force, an<i (3) in the future state of 
justice when our new civil code comes into operation. 
(1) In the first case, we have no written provisions 
about superficies, and we have no settled limitation 
upon the term of superficies, so the parties to the 
contract are quite free to fix ai»y term ot duration, 
with which the law does not interfere, and the court . 
can not shorten any term fixed by mutual contract in 
case of dispute, but when the parties to the contract 
did not fix any term for acquiring superficies, that 
is, if there is no limited number of yeare, it may be 
continued as long as the parties are on good terras, 
but it does not mean that the superficies goes on to 
all eternity, and it can not be extended so far; there- 
fore, in case of dispute, our courts may fix in their 
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disci etion any reasonable term, according to the cir- 
cumstances of the case, taking into consideration 
the spirit of contract, and also in accordance to 
customs if there are any. (2). In the second case 
when cur new civil code comes into operation we must 
take into consideration Chapt. 4. (Right of Super- 
ficies) Book II, Civil Code, in which there is no article 
providing any limitations of terms of the right of 
superficies, so that the parties to the contract may fix 
any term of any length whatsoever, as they chose, say 
50, 100, 1000 or any longer term of years, and as 
the law allows free discretion for fixing terms, our 
courts will not interefere with them, and the parties 
can not dispute any term fixed by the contract. But 
it the parties do not fix any term at the time of their 
contract, then the Art. 268, second paragraph, will be 
applied, which says **if any superficiary does not 
waive his right in accordance with the previous para- 
graph, the court may, by the application of the party 
(owner of land), fix any term of duration within the 
period of from more than 20 years to less than 50 
years, taking into consideration the circumstances of 
the case at the time of contract and the kinds and 
condition^ of buildings, timber trees and bamboos 
upon ttie land in question. 

Art. 604 does not apply to the present question, 
nor are there any other provisions for shortening or 
limiting the terms of the right of superficies." 

We think we may tender the thanks of the foreign 

community to our authority and to Dr. Loenholm, 

to both of whom we are indebted for the result of 

our researches in this all-important matter, which 

we now lay before our readers, and here our interest 

and our duty comes to an end, and in continuing 



Digitized 



by Google 



[ 60 ] 

oui- comments on the Civil Code we shall have to 
occupy ourselves with other questions. 



VOL. II. BOOK. Ill 



Contract Law. 

The third book of the Civil Code deals with the 
Right of Claims, I orderunqfsrecht, which perhaps 
had better be translated by " Contract Law/' as it 
deals with rights and obligations arising from various 
transactions between parties, and in this branch of 
the law there will probably nol be much room for 
comment, as it seems to be more identical with ihe 
principles of German legislatio?) than the preceding 
books. 

Art. 404 provides that for claims, in default of 
another agreement, interest of five per cent., per 
annum has to be paid, and Art. 405 says that if 
the interest is in arrear over a year, and the debtor 
does not pay it upon request of the creditor, the 
creditor may add it to the capital. Art. 406 says 
that if the object of the claim is to be determined 
amongst several means of satisfying it, the debtor 
has Ihe right of choice. These articles as well as 
the other article of the same chapter show a spirit 
of fairness that is highly commendable. German 
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Commercial Law entitles the creditor to 6 per cent, 
in all cases where payment is delayed, and Art. 
786 of the Japanese Commercial Code says that 
in case a bill of exchange is not paid, interest at 
the rate of 10^ p. annum may be claimed from the 
day following the day of maturity. Here we have 
an apparent conflict of the two Codes, but Art. 404 
of the Civil Code will not apply as it fixes the rate 
of interest only for claims on which interest has to 
be paid, which is not the case with a bill of 
exchange. We hear, however, that the amongst 
the work before the next Diet there will also be the 
levision of some sections of the part of the Com- 
mercial Code not yet in force which will have to 
be brought to agree with certain sections of the 
Civil Code. The revised Commercial Code, we 
learn, will reduce the interest on overdue bills from 
10 per cent, to C per cent.'"' 

A very important right is granted to creditors by 
Art. 415 which says that : — 

** If the debtor fulfils an obligation in a way not 
corresponding to the contents of the claim (agree- 
nient, contracl) the creditor may claim damages. 

The same is the case if fulfilment becomes impossi- 
ble to the debtor through any circumstance for 
which (that is for whose occurrence) he is to blame " 

* The revised Commercial Code has since been promulgated, 
but the corresponding article, 488, only speaks of *' legal 
interest," and does not give any fixed rate, so that it leaves 
undetermined what '* legal interest " under its provisions is. 
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The practiced merchant will at once recognize 
the wide bearing of this article and the protection 
it will aflTord against any loss through carelessness 
and indifference, so that we need not demonstrate 
ils importance by iUust rations. But the very fact 
of its existence cannot fail to warrant the supposi- 
tion that the Code will guard all legitimate rights 
in an equally e£Bcient manner^ and this indeed is 
amply done in the following articles 416-422, dealing 
wish the subject of damages. The subject of the 
claim for damages is the damage that usually arises in 
consequence of non-fulfilment, and the creditor may 
even claim for damage that has arisen from special 
circumstances if the debtor has, or should have, 
foreesen those circumstances. A penalty may also 
be fixed beforehand, and that penalty is then con- 
sidered as the amount of damages previously agreed 
upon. This also applies to cases in which some- 
thing that is not money takes the place of damages. 
When the creditor, however, has received the 
amount, or the object, of his claim, the debtor 
immediately enters into his rights in refei*euce to 
the thing, or the rights, that form the object of the 
dispute. Considered from any standpoint therefore 
we must pronounce these articles to be a very 
satisfactory piece of legislation. 

Art. 423 also gives the creditor the right to 
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exercise rights, for the preservation of his right, 
which belong to the debtor, in so for as they are 
not strictly personal rights of the debtor. If, 
however, his claim is not yet dne, he can only 
exercise the rights of the debtor throngh the Court, 
apart from mere acts of preservation. 

Art. 427 again is not as complete and satisfactory 
as it might be, and if a debtor takes legal advice ou 
the subject he may discover more than one way to 
escape some of his liabilities. The article says : — 

•* Tf there are several creditors, or several debtors, 
and a special agreement has not been made, every 
one of them has equal rights and is equally liable." 

The danger lies in the " special agreement" 
which may have been made with one or the other 
creditor, unknown to the others, and if no question 
is asked whether a special agreement ( Willefnabe- 
stimmvugy literally : declaration of will) has bee'n 
made, no wrong is done by not volunteering in- 
formntion on the subject. There are instances 
conceivable in which not doing so niiy amount to 
fraud, but in many cases the debtor may act quite 
bona fide ^ and yet not give the creditor information 
that is not asked for. It behoves prudent men 
therefore to make inquiries, as, after the lapse 
of years, it may be impossible for the Courts to 
<fecide whether, at the time of the transaction, the 
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circumstances were such as to warrant the suspicion 
oi' mala Jides^ and none but the most incontroverti- 
ble evidence would be accepted to prove that fact, 
and if such evidence can be furnished it would raise 
the presumption that the creditor know what he 
was doing at the time, and that he was willing to 
take the risk. 

Arts. 432-445, which deal with joint debt and 
joint debtors, call for no comment, except the 
statement that, so far as we can see, they leave 
nothing to be desired in lucidity and soundness of 
principles. 

Arts. 446-465 occupy themselves with bail or 
security, and may also be passed without comment. 
We shall only give a few of the principal points 
therefore. Art. 448, in case the burden assumed 
by the security is greater than the principal debt, 
justly limits his obligations to its amount, but Art. 
449 provides that any one who has l)ecome security 
for a claim, which may be revoked on account of 
inability to dispose, or contract, (wegen Handlungs- 
unfahigheit) knowing the reason of its revocability, 
will be considered as having accepted an independ- 
ent liability if the principal debtor does not satisfy 
the claim, or if it is revoked. 

Articles 466-473 which deal with the cession of 
claims to third persons call for no comment. A 
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case, however, has been brought to our notice, 
in which a claim is made by a third person on a 
document not endorsed by the original creditor, so 
that, although such an indorsement is a matter of 
course, it may be indicated to quote art. 469 in 
which the maxim tliat it must be so endorsed is 
laid down. Art. 469 says : — 

The cession of a claim to order can only be 
opposed to ihe debtor and third persons, if the cession 
has been declared by endorsement of the document, 
and if the <)ocument itself has been handed over to 
the new creditor. 

In case such a debt is paid, however, it will be 
advisable to carefully investigate the identity of the 
person presenting it and the genuineness of the 
endorsement, as, according to Art, 470, payment is 
invalid if there is mala fides^ or gross carelessess, 
on the part of the debtor. 

Arts, 474 — 504 occupy themselves with the 
conditions attaching to the fulfilment of obligations 
and are identical in principle with Western legisla- 
tion, as indeed is the case with all Japanese laws 
whose subjects have not ex[)osed them to the 
influence of custom and sentiment. Nothing 
contrary to foreign laws on similar subjects will 
therefore be found in those articles, nor in many 
cases in the subsequent chapters, so that we shall 
not specify the various topics with which they deal. 



Digitized 



by Google 



[ 66_] 

except in so far we may encounter differences 
that may lead to misunderstandings. 

The Origin of the Contract. 

We now come to a portion of the law of which a 
very thorough knowledge should be acquired, as 
the question whether a contract, exists or not, and 
when it began, is one of the most fruitful sources of 
litigation. The meagreness of Japanese contract 
law, to which the Civil Code devotes only 28 short 
articles, has been a surprise to us therefore, and 
it is evident Ihat only a few of the most elementary 
points of contract law can have been touched, so 
that upon Japanese judges will devolve the onerous 
and difficult task of supplying the unproportion- 
ately large deficiency by decisions in cases that come 
before them. We foresee no end of difficulties and 
mutual misunderstandings therefore. German con- 
tract law contains 453 articles on the subject and 
comment upon the 28 articles of the Japanese Civil 
Code on contnict law is therefore almost out of the 
question, whilst to point out its deficiencies would 
fill a fair-sized volume. In the index, it is true, 
Arts. 591-696 stand opposite the word Contract, 
but under them we find donation, purchase, re- 
purchase, etc., 80 that only the aforesaid 28 articles 
fall to contract law proper. There is not even the 



Digitized 



by Google 



simplest definition of what a contract is, nothing 
whatever on the various kinds of contract, their 
objects, etc., so that, in one word, we must pro- 
nounce Japanese contract law as the moat defective 
and most unsatisfactory piece of legislation in the 
whole code, and yet nine cases out of ten that come 
before the Courts will turn upon some point of 
contract Inw. With all due respect, therefore, we 
be^ to call the attention of the Foreign Ministers 
in Tokyo, and of Japanese Judges, whom we have 
the honour to number amongst our readers, to 
these facts. 

Art. 521 says: — 

An offer, in which a definite lerm for acceptance 
has heen fixed cannot be refracted. 

If the acceptance does not reach the person mak- 
ing the offer within that term the offer is of no eftect 
(so verliert der Antrag seine Wirksamkeit). 

This is German law (A.L.R. Th. l.§ 91 Anm. 
77, Tit. 5), but English law takes a radically dif- 
ferent view of the obligations arising from an offer, 
and whilst we rather lean towards the German inter- 
pretation, there is certainly good reason for the 
English view. 

Pollock says ** A proposal may be revoked at 
any time before acceptance but not afterwards/' 
and quite a number of cases are cit^ in which it 
was so decided ; 
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" For before acceptance there is no agreement, and 
therefore the proposer cannot be bouDd to aDythiug. 
So that even if he purports to g'wts a definite time 
for acceptance, he is free to withdraw his proposal 
before that time has elapsed. He is not bound to 
keep it open unless there is a distinct contract to 
that effect, founded on a distinct consideration." 

The 270 articles on contract law of Ihe Oxle 
Napoleon are silent on the question as to the 
rights of the proposer to withdraw his oflfer before 
acceptance. In Japanese law then, it must not be 
forgotlen, a i)erson making an offer and promising 
to hold it op^n for a certain term is bound to do so, 
and is also bound by his offer. 

As regards the term within which the announce- 
ment of the acceptance must be received to be 
binding upon the proposer it will be of the greatest 
importance to have a very clear and perfect under- 
standing as to ihe means by which the acceptance 
is to be conveyed. The Japanese postal service is 
notoriously unreliable and the telegraphic service 
scarcely less so. Letters, very plainly addressed 
both in English and Japanese, are carried, or sent 
about, to all nmnner of places and people, for days, 
weeks and months, so that an at present undeter- 
minable number is lost. Many, as reoent tables 
show are also stolen, thrown away, concealed or 
destroyed by the coolies who are supposed to deliver 
them, as the country has no funds to employ proper 
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and efficient officials who will remain and advance 
in the service. 

Art. 526, aL 1, however, unintentionally guards 
against loss from the incompetence and irresponsi- 
ble indifference of the postal service in so far as 
it sajs that a contract between absent parties is 
perfected at the moment in which the announce- 
ment of the acceptance has been despatched. 

In addition then to the above suggested precau- 
tion as to the mode or means of conveyance, it 
will be of the utmost importance to establish a 
fully authenticated record of the moment of the 
despatch of the acceptance of an offer. 

Another important point in the acceptance of an 
offer is that it must be accepted as it stands, for, 
says Art. 528 :— 

" If the person accepting in his acceptance adds a 
condition or an alteration, this i^ considered as a 
refusal of the offer, coupled with a new offer." 

This, to many, will seem a self-evident proposi- 
tion, but cases have frequently occurred in which 
it was not so considered. Those therefore who 
despatch a conditional acceptance, or add an altera- 
tion, no matter in whose favour, must understand 
that they reverse the position, so that they make 
an offer which may be accepted or refused by the 
other party. The Court cannot consider any 
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argument intended to show that the person who 
made the original offer would have been put into 
a better position by the condition or alteration, for 
the person making the offer is supposed to know 
his business better than any one else, and the 
presumption is that no one has any interest to put 
him into abetter position than he himself desires 
to be in. 

As r^ards the effect of contracts, Art. 533 strikes 
us as both superfluous and misleading. It says : — 

** In the case of a bilateral contract each party 
may refuse fulfilment, as long as the other party, ou 
its part, does not offer fulfilment, unless the obliga- 
tion of the latter is not yet due *' 

A contract, as we look upon it, puts an end to 
all offers, unless an offer to be made under certain 
conditions is the object, and contracts of that 
description will be extremely rare. In ordinary 
contracts one jwrty agrees to do or not to do a 
certain thing for a consideration to be given by 
the other party, and each has an equal right to and 
an equal interest in the fulfilment. If therefore one 
party does not do what it has bound itself to do, it 
is self-evident that the other party cannot be held 
to its agreement and may either abandon the con- 
tract or sue for its fulfilment. We do not under- 
stand the object therefore that Art. 533 has in view. 
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It is not clear and therefore dangerons. The n*- 

inaining few articles of the chapter call for no 

comment. 

The next chapter deals with Reiirement from 

Contracts, and Art. 641 takes the position which 

we have just set out. It says : — 

If one party does not fulfil its obligation, the 
other party may request him to do so within a re- 
asonable time, and may retire from the contract if 
the obligation is not fulfilled within tfaiat time/' 

Art. 542 touches upon a very important subject, 
namely, the fulfilment of a contract at, or within, 
a specified time, but its provisions will be of but 
little or no practical value to the foreign merchant 
until the new treaties make an end to the rings of 
producers and manufacturers, at whose mercy he 
now is in many cases, by bringing about a wider 
competition and opening up a larger area from 
which supplies may be drawn. It reads as fol- 
lows : — 

If the accomplishment of the purpose of the 
contract is dependent upon its fulfilment at, or 
within, a specified time, one party may, if the other 
party permits the specified time, or term, to pass 
without fulfilling, at once retire from the contract, 
without making the request prescribed hy Art. 541. 

The article is a very creditable and useful piece 
of legislation, but it will have no practical value 
until the Japanese contractor can be brought to 



Digitized 



by Google 



[ 72 ] 

understand that time is an essential element in a 
contract, thaf, in fact, without time there can be no 
contract. Legislation has done its duty, but it cannot 
create conceptions that do not exist in the minds of 
those whose afifairs it attempts to regulate. The 
last alinea of Art. 545 also says that the exercise 
of the right to retire from a contract does not 
affect claims for damages, and the beginning of a 
new commercial era will be marked when it will be 
advisable and safe — in view of future business— to 
sue a defaulting contractor for damages, and when 
the first damages recovered by the judgment of a 
Court have been paid. 

In view of existing conditions, which are describ- 
ed at length in Mr. Brenan's report. Art. 548 will 
only be of the same theoretical value. It says : — 

If the party entitled to retire (from the contract) 
has through his own act or through carelessnesj*, 
materially damaged the ohject of the contract, or if 
he is unable to return it, or finally, if by workinsj 
on it, or working it up, he has converted it into an 
object of another kind, his right to retire (from the 
contract) is lost. 

He does not lose that right if the loss of, or 
damage to, the object of the contract has not been 
caused by any act or carelessness of his own^ 

The wording of this article is open to the 

objection that the words ^' into an object of another 

kind '' unduly linjif its scope and efficiency, and 
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this would have been avoided if the article had said 
*^ into an object other than that described in the 
contract/' for its kind may be the same, even 
precisely the same, and yet it may not be the 
article ordered or contracted for, but the letter of 
the law would nevertheless justify retirement from 
the contract. Contractors will do well therefore to 
guard them«)elves against loss by explicitly specify- 
ing in their contract that no article that does not in 
every particular correspond with the specifications 
of the contract will be accepted, and if slight devia- 
tions in shade, texture, or weight, etc., are to be 
excepted, the exceptions allowed should also be 
specified. For the law will not bend, and the 
Japanese Judge cannot go by precedents, but must 
adjudicate each case on its own merits. 

Articles 546-554, dealing with donations, are 
very meagre. Nothing is said about the nature of 
the act by which property in a donation is acquired, 
nothing is said about donations between relations, 
donation^) to the poor ; about dowers ; nothing 
about the nature of donations between married 
people; mutual donations, etc., etc.. so that we must 
pronounce this chapter also as one of the most 
defective ones in the Code, unleas donations in 
Japan are so rare that the legislators thought, or 
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knew, tlmt half a dozen articles would do ample 
justice to the subject. 

Purchase. 

Article 556 uses a good many words and practi- 
cally says nothing, it does not bind anyone to do a 
certain thing, or not to do a certain thing. It 
says that the preliminary promise to make a 
purchase, has the effect to make the bargain perfect 
as soon as the other party has declared its willing- 
ness to make the bargain. If for that declaration 
a time has not been fixed, the promisor may fix a 
reasonable term and request the other party to 
definitely declare within that term whether he will 
make the bargain ^^ perfect'^ or not. 

If the other party does not give a definite reply 
within that term, the preliminary promise is of no 
effect, 

We fail to see in what way preliminary arrange- 
ments that may be perfected or not, as one or the 
other of the parties may chose, concern the law, 
and why the law occupied itself with them at all. 
What Art. 556 does attempt to deal with is the 
question of offer and acceptance, and that has 
already been done in Arts. 52188. It evidently 
endeavoured to follow some provision of a foreign 
code, but failed to grasp its meaning. 
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Art. 557 is written for the vigilant. The 
generally accepted belief, we think, is that the 
payment of bargain money clinclies the bargain, 
that ifl that it makes the agreement under which it 
is paid binding upon the parties. But it does not. 
Art. 557 says : — 

If the buyer has given bargain money to tlie selleri 
each party may retire from the contract up to the 
beginning of its fulfilment, the buyer by renouncing 
the bargain money, and the seller by paying double 
the amount rf the bargain money. 

The provisions of Art. 545 do not apply to this 
article. 

Bargain money in Japanese law then, and it will 
be well to bear that point in mind, does not ratify 
any bargain or give it greater force, but is simply 
looked upon as a prospective penalty, which in the 
event of the bargain being made perfect becomes a 
part of the purchase money. 

As regards the payment of a penalty by the seller 
the law is scarcely precise enough. It does not say 
that he must return the bargain nnoney, nor does 
it in unequivocal terras say that he must pay double 
the amount of the bargain money, if he rescinds the 
bargain, to the buyer. 

Purchase and sale in the German Civil Code are 
dealt with in 362 articles ; the Japanese Code has 
only 36 articles on the subject, and in our opinion 
the hievilable result of this condensation of an all 
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important subject, must; in practice, be case law, 

aud English case ]aw to the Japanese judge will 

furnish admirable precedents by which he may allow 

himself to be guided. The judgments of Loi-ds 

Eldon, Mansfield, Ck)le, Hale, and many other 

British judges are treasuries of legal maxims, 

principles, and wisdom, of keen but kindly logic, and 

of the most elevated sentiments that the human 

mind can conceive, thus forming a higher, more 

human, and more powerful law than any code. 

They teach logical thinking, speaking and writing 

as well, and in the very best of codes all these 

advantages are not combined. The few articles of 

the Code therefore will not be of much use (o 

judges or parties, only <he former will be pretty 

certain to be blamed for the shortcomings of the 

Code, which niiiety-nine times out of a hundred 

will throw them entirely upon their own resources, 

which the ill-advised and, we may say, blind and 

ruinous economy of the Goverment in judicial 

salaries cannot fail to reduce to a very narrow 

limit. 

Validity of Sale. Art. 560 says: — 

" If another person's right is made the subject of 

a sale, the seller is bound to acquire it, and transfer 

it to the purchaser." 

That seems to be a pretty self-evident proposi- 
tion, starting from the old saw that " he who takes 
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that isn't his'n " will eventually find himself in 
prison, and there seems to be no more neoeasity for 
that article than for an article to the effect that if 
another person's house, horse, or hat^ is made the 
subject of a sale, the seller is bound to acquire it 
before he can transfer it to a purchaser, and plati- 
udes of that kind are out of place in a code. 

It is as evident that, as Art. 561 says, if the 
seller is unable to acquire and transfer to the 
purchaser the right he has sold, the latter may 
rescind the contract, and that the purchaser, if 
he knew at the time of the contract, that the right 
did not belong to the seller, he cannot claim com- 
pensation for damage. The only conclusion that 
we can arrive at on the subject of these provisions 
is that the conception of meum and tuum was 
presumed to be so hazy amongst a large number of 
the Japanese people that they were necessary. For 
the natural presumption is that no one will sell, or 
attempt to sell, what does not belong to liira, and 
if any one does, it is case for the Penal and not for 
the Civil Code: 

The old caveat emptor will therefore be entitled 
to the most careful consideration from this point of 
view. Rights of way, and water rights, for 
instance, which are rarely as well defined as they 
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ought to be^ will thus often be apt to lead to 

litigation. 

Art. 566 says: — 

''If the object of the purchase is the object of a 
right of superficies', emphyteusis, easement, right of 
retention, or pledge, and the purchaser was not 
aware of the circumstance, he may rescind the con- 
tract, if in consequence . the object of the contract 
cannot be attained. Otherwise he can only claim 
compensation for damages." 

What does this " otherwise '' mean? Does it 
mean that, if the purchaser did know that others 
had certain rights in, or to, the property offered to 
him, he can claim damages if the vendor can not 
tansfer it to him. If it does not, and we do not 
think that it does, what does it mean ? 

The remainder of Art. 566 says : — 

The preceding provision shall apply when an 
easement (eine Grunddienstbarkeit) which is said 
to exist in favour of the sold immoveable thing does 
not exist, or if it is burdened with a registered lease. 

In these cases the purchaser must rescind the 
contract or make a claim for damages within a year. 
The time is counted from the time at which the 
purchaser got knowledge of the circumstance. 

There seems to be no necessity for these pro- 
visions, as any gross misrepresentation, or any 
concealment of material facts that affect the value 
of the property, would in themselves be sufficient to 
invalidate the contract and give a claim to damages. 
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and it does not matter what facts are concealed or 

misrepresented. A low lying piece of ground may 

be subject to annual floods ; an orchard or a field 

may afBicted with an ineradicable insect pest^ or 

there may be an unregistered mortgage on the crop ; 

any of these facts would aflfect the value of the 

property as much and more perhaps than the 

contingencies provided against by Art. 566, and 

give the purchaser the same remedy, although it is 

not specially provided for, for all such questions are 

covered and governed by contract law. 

Art. 567 says: — 

If the purchaser in consequence of the assertion of 
a preferential right or of a mortgage right in the 
immoveable forming the object of the purchase 
contract, loses his right of ownership, he may retire 
from the contract. 

If the purchaser has maintained his right of 
ownership by expenses out of his property he may 
demand of the vendor repayment of such expenses. 

If the purchaser has suffered damage in these 
cases, he maj claim compensation. 

At a superficial view this article seems to be 
satisfactory enough, but if we look into its con- 
sequences it will be seen that it suffers from the 
defect that no limit of time is given within which 
preferential or mortgage rights must be asserted 
and the law cannot be expected to stand guard for 
ever and aye over the rights and financial interests 
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of careless persons. The bona fide buyer who acts 
in full view of the law and complies with its re- 
quirements has the first right to its protection, and 
to the security of ownership that a bona fide 
purchase should give him. He has done no wrong 
and therefore he should not suffer, otherwise, if his 
property is for ever liable to the assertion of 
preferential claims or mortgage claims, he has 
never an absolute title to it. The law should 
therefore fix a short limit within which such claims 
must be asserted and it will be the business of the 
purchaser to so secure himself in his contract that 
they cannot be asserted against him, if he has any 
doubt at all on the subject, and to exact such 
substantial guarantees from the vendor as will hold 
him safe until the term fixed by law, within which 
claims will be entertained, has expired. 

It also appears to be a round about and unsafe 
way to say that the purchaser, in such cases, may 
demand repayment of the expenses made by him 
for the property bought from the vendor. It 
seems to us rather that he is entitled to the best 
security for those expenses, that is the property 
in his possession, for otherwise he would have to 
suffer for the wrongdoing of the vendor. The 
vendor may have no means to refund such expenses 
or he may have the means, but not the will, to 
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refund them^ so that the honafide purchaser would 
have to give up substantial security for nothing, or 
for the always doubtful issue of a law suit, in which, 
whatever he may recover, he cannot recover for 
vexation and loss of time. And it is obvious that 
the law should not put one who throughout has 
acted in good faith and with ordinary prudence into 
a worse position than one whose business it was 
to guard his rights against third persons, but who 
has neglected to do so either carelessly or ignorantly, 
nor should the law open up the possibility for a 
mala fde vendor to escape if he has spent the 
proceeds of his wrong-doing. Questions of that 
kind, therefore, between the possessor of preferential 
or mortgage rights should lie exclusively between 
him and the latter, as it is wrong in principle, and 
will, we think. Art. 567 notwithstanding, be found 
to be wrong in law also, that an innocent party 
should suffer any loss of rights, or money, because 
of the neglect, carelesfiness or wrong-doing of other 
parties. 

It seems to us then that the frainers of Art. 567 
have simply considered what rights it gives, but 
lost altogether sight of the fact of what wrongs may 
be inflicted under its sheltering provisions, how, in 
fact, under those provisions the protecting power of 
the law may be defied by those who have wisdom 
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and shrewdness enough to discover its loopholes and 
defects^ and to make those the basis of their 
operations, and we may remind our readers of our 
remarks on this subject in a previous article. But 
we have said no more than is absolutely necessary 
on this innocent looking Art. 567 — one of the most 
dangerous in the whole Code — lest we show the 
way to unscrupulous persons how crimes against 
property and interests in properly may be commit- 
ted without the least fear of punishment. 

Art. 568 i« somewhat mysterious. It presumes 
a whole story of mutual relations between debtor 
and creditor which may, but need not necessarily 
exist, and if they do not exist, the first and second 
chuises of it become incomprehensible. 

Art. 568. Any one purchasing a thing in a forced 
sale may oppose to the debtor his right to retire, as 
well as (he right to a decrease of the purchase price 
in accordance with Arts. 562-567. 

If the debtor is insolvent the purchaser (det* 
Ersteigerer) may claim from the creditors, amongst 
whom the proceeds have been divided, the return of 
the whole or of a part of the proceeds. 

If, in the case of the preceding two clauses the 
debtor knew of a defect in the thing or the right, and 
did not make it known, or if the creditor, knowing 
of it, demanded the sale by auction, the purchaser has 
a claim for damages against the person in question 
(that is against him who concealed the defect.) 

This article presupposes a condition of affairs 
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and mutual relations that need not necessarily exist, 
and against which the law indeed should guard. 
A forced sale should be, and, we think, is, open to 
all, whether they are creditors of the person whose 
I)roperty is disposed of by such a sale or not. The 
owner of the thing sold, indeed, so far as we can see 
does not enter the transaction at all. His property 
is taken frora hira by his creditors and sold by an 
auctioner for tlieir benefit. They themselves, or 
any one of them, may bid and buy, but any one 
else may also bid and buy, and the forced sale puts 
an end to any previous contract to buy. It is the 
result of an action taken for damages arising from' 
a breach of contract, and the judgment given is 
and must be, for damages which are to be paid ou 
of the proceeds of a forced sale of the object in 
dispute, although it will give the plaintiff the 
opportuuity to obtain possession of (he coveted 
thing, or right, by paying for it what il will fetch 
in the open market. What under such circum- 
stances the right to retire from the contract, or to a 
decrease of the purchase price, means, we fail to 
understand. 

We have consulted Mr. Gubbin's tran«<la(ion of 
this article also, but it does not throw any light 
upon it, and although we cannot compare it with 
the Japanese icxt, it seems to us that Dr. 
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LoeDhoIm's traDslation adheres closer to the 
original. 

The second clause of the article is equally 
obscure. It gives us an insolvent debtor, creditors, 
and a purchaser at a forced sale of property be- 
longing to that debtor. The purchaser may, or 
may not, be a creditor. He purchases the pro- 
perty offered at the forced sale, and then, says 
clause two of Art. 568, he may demand of the 
creditors the return of the whole or of a part of the 
proceeds ! That would be solving the old problem 
of eating the pie and having it. 

The clause probably has a different meaning, but 
what that meaning is we must confess ourselves 
unable to discover. It certainly does not appear 
from the wording. 

Art. 577 also contains a peculiar provision in its 
last sentence. It first says that the purchaser of 
an immovable which is encumbered with a 
preferential right, a right of pledge, or a right of 
mortgage, may retain the purchase price until the 
burden is removed. But the seller may call upon 
the purchaser to remove the encumbrance without 
delay. 

It seems to us that the position should be 
reversed, namely that the purchaser should have 
the right to demnrd that the vendor, who encumb- 
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eel the estate, should clear off the encumbrance. 

The purchaser may take over any encumbrances 
1)6 likes, and he may also bind himself by contract 
f.0 clear them off*, but unless he does so bind him- 
self we fail to see on what plea the vendor can 
request him to do so. 

Art. 578 says " In the cases of Arts. 576 577 
the vendor may demand of the purchaser the 
deposition of the purchase price.'^ Of course he 
can, he can do so in any other transaction, but it is 
purely a matter between him and the purchaser 
whether the latter will comply with his demand. 
It requires no law to tell any one all the things he 
can do, unless it is in doubtful cases where the law 
finds it necessary to say what one can do, or may 
do, with impunity. 

Arts. .579-585 and Art. 58G, which deal with 
ro-purchase and exelinnp;e, call for no comment. 
The very important subject of louns is dismissed 
in 6 brief articles, Arts. 587-592, which are not 
(;ven the skeleton of the entire law on the subject 
as it should be, and since it is not our province to 
8ug8;est whole chapters of the law, we must here 
again say that the work of the legislator has been 
left to be done by the judiciary as cases crop up, so 
that the result, in course of time, will and must be 
case law. The same must be said with regard to 
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Arts. 593-600 which deal with the loan of movable 
property. 

liEASE. 

Art. 602 considers a state of affairs that is not 

likely to happen to persons of ordinary prudence. 

It limits the duration of leases, in case a person, 

who has not the legal ability to make a contract, 

becomes a party to a lease, as follows : — 

1. — The lease of roouutain and forest land which 
is destined for the planting or felling of trees, is ten 
years ; 

2. — The lease of other land five years ; 
3. — The lease of buildings three years ; 
4. — The lease of movable property six months. 

We fail to see the reason why the law should 
limit the duration of contracts that are invalid, or 
at least voidable, as «oon as any one has an in- 
terest to prove that Ihey are invalid, because one of 
the contracting parties had not the power to con- 
tract. It follows as a matter of course that that 
power was vested in some one else, and that the 
contract made can only remain in force subject to 
the pleasure of the person in whom the power to 
contract is vested, although only in favour of 
another. There was no doubt a good reason why 
the law dealt with an instrument that is valid only 
subject to the pleasure of third parties, or at least 
voidable upon the action of thii'd parties, but what 
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that reason is we cannot imagine. Let those who 
make contracts of lease tlierefore make very sure 
that those who grant the lease have the power to 
do so. Art. 602, we presume, would have found 
no place in the Code if persons legally unable to 
contract had not done so sufficiently often to warrant 
legislation to take cognizance of the fact. 

Art. 604. The duration of a lease may not 
exceed twenty years. If a longer term has been 
fixed it is reduced to twenty years. 

The lease may be renewed, but the term may not 
exceed twenty years from the renewal. 

Ijfgal opinion is even divided in Europe as to 
whether a lease should be limited by law or not, 
and long leases, indeed, may often amount to an 
incumbrance of the estate to the heirs of the lessor 
so tlijit from the standpoint of the family there is 
something to be said in favour of limited leases, and 
we may not always look at things from the stand- 
point of our own interest and convenience only. 

If the duration of the lease has not been limited 
by the partiep, says Art. 617, either party may give 
notice at any time. 

In that case the following notices are required : — 

1. — For land one year ; 

2. — For buildings three months ; 

3. — For rooms and movable property one day. 

The same notice must also be given if both 
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parties have fixed the term of the lease, but have 
reserved to themselves the right to give notice 
during its duration. (Art. 618). 

The very far-reaching subject of the Hire of 
Labour and Services is treated in only nine scanty 
articles which cannot, of course, give even thebares^ 
onth'ne of the manifold rights and duties between 
masters and servants, and, unfortunately, it would 
be of but very little use if they did, for the working 
classes of Japan are past all control, as the word is 
understood in Europe. There is more work to be 
done than double the present population of Japan 
can do. Everybody, therefore, only works at 
what 1)0 pleases, when he pleases, and as much as 
may please him, and those who do not like it may 
look for other help if they think that they have 
anything to say in the execution of their work. 
We have written so much already on that question, 
however, that it would be a mere waste of time to 
comment upon the few articles the Civil Code has 
on the subject, which, moreover, will be not of the 
slightest value to the foreign employer of Japanese 
help or labour. 

We may. note as a curiosity, however that in 
Art. 626 the word '^apprentice'' occurs. It does 
not occur in any other article in the Code, nor has 
the Code anything at all to say about masters and 
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apprentices. The subject is left entirely open, and 
the consequence is the supremacy of unskilled 
labour and all the evils that its rule bears in its 
train. 

One of the reasons for such a state of affairs is an 
uiiproportionately large illiteracy; the firm con- 
viction that any one who has to earn his bread by 
the work of his hands has no need of education, and 
the equally firm article of creed that any one hav- 
ing had an education must under no consideration 
tion soil his hands with manual work of any kind. 
As a consequence the legislators of Japan have not 
the faintest idea of practical work, and of the need 
of practical work, and the trade legislation they 
eventually will turn out, or will have to turn out, 
if left to their own resources, will be as suitable to 
the Patagonians or Mandingos as to the working 
classes of Japan. And they were undoubtedly 
aware of their weakness in that respect, so that they 
simply drove a stake every hundred miles or so, 
leaving the rest to posterity. 
CONTKACTS FOR THE EXECUTION OF WORK. 

This Chapter comprises Arts. 632-642, some of 
which we fear, will lead to litigation the decisions 
in which will often have to travel very far outside 
of its provisions. Art. 634 provides that if the 
work has a defect the person who ordei'ed it may 



Digitized 



by Google 



[ 90 J 

give the contractor a reasonable time to make good 

the defect, and also gives liim the right to damages 

in lieu of, or in addition to, the repairing of the 

defect. 

Art. 635 says: — 

If the defect of the work is of such a character that 
10 consequence the object of the contract cannot 
be accomplished, the person who ordered the work 
may retire from the contract. This does not apply 
to buildings and other structures erected upon the 
ground. 

Why not? If A. orders the construction of a 
house, the rooms of which are to be 12 feet 6 inches 
high, and B., the contractor, makes them only 10 
feet high, this would oer(aiuly be a most serious 
defect ; or if materials of a quality inferior to those 
contracted for are used in the construction of a 
building, we also have a most serious defect, and 
A. is not bound, and may not indeed, from absence, 
or other reasons, be in a position, to guard himself 
against fraud, mistake, or carelessness, on the part 
of B. Is he then, under Art. 635, bound to make 
the best of a bad bargain ? Art. 634, it is true, 
gives him some redre&s, and, taken by itself, is an 
excellent piece of legislation. Let us endeavour 
to ascertain its practical value, therefore, in this 
case. Assuming that the building is finished, or 
nearly finished, the remedying of the defect would 
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mean reconstruction, and if the contractor refuses, or 
from want of funds is unable, to make the desired 
alterations, wliat is the remedy? Under Art. 
634 a claim for damages may be brought, but the 
employer may not retire from his contract, he must 
keep the house, and, as regards work and material, 
the house has cost the contractor nearly as much as 
as if the rooms had been 12 feet high. A claim 
would then perhaps lie for the difference which 
may be unproportionately small when compared 
with the permanent discomfort of the low rooms. 
On the latter account the house would also have a 
lower renting value, for which damages might also 
be claimed, and if so, far how many years ? As- 
suming, now, that damages are recovered by a 
judgment, these may be deducted from the price to 
be paid for the building. But then the furnishers 
of wood, bricks etc., may step in, the contractor 
not having money enough left, or being unwilling, 
to pay them, and establish a previolis lien, or they 
may do so even whilst the case against the con- 
tractor is still pending, and the employer then has 
a judgment not worth anything. He remains in 
any case saddled with the house, and if it stands on 
his own ground he may not even sue for its 
removal, waiving all damages, so that he may have 
a house built to suit him, and if he has leased the 
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ground for a number of years he will have to go 
on paying tlie rent whether he is in a position lo 
use the bnildingon it or not. Art. 635, therefore, 
it seems to us, opens tlie way to endless complica- 
tions. 

Article 638, on the other hand, gives builders a 
valuable hold upon careless contractors, but it will 
bo their business to satisfy themselves of the re- 
sponsibility of the contrnctor to whom they give 
their work and to insert penalties into their con- 
tracts wherever that is possible, for the law can only 
say that the contractor is responsible, it cannot 
maJce hitn a responsible person. 

Under Art. 635 a building contractor is liable 
for defects of the building, and of the ground on 
wiiich it is erected, for five years from the date of 
delivery, and for ten years in the case of buildings 
constructed of ston, clay {Lehm\ bricks or metal. 

This is very satisfactory, but, from the con- 
tractor's standpoint, we cannot understand how an 
article of so little durability for building purposes 
as clay certainly is, comes to be classed with stone, 
bricks, and metal. As regards defects of the 
ground, of course, only such defects can have been 
been contemplated as can be clearly shown to have 
existed at the time when the building was erected, 
and in such cases construction, as far as consistent 
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with the facts, will probably be against the owuer 
or leasee of the ground, unless he has proteoted 
himself by expert opinion in writing by the eon- 
traotor, or in which the contractor concurs. 

Art. 641 says: — 

The employer may at any time retire from the 
contract before the contractor has completed the 
work, hut be must pay damages. 

That is a self-evident fact, but on account of tlio 
tendency it has to encourage irresponsible persons 
to order work, it had heiiet been omitted. It says 
no more than that if a man smashes a window he 
has to pay for it, and a Code is not the place for 
platitudes of that kind. 

Agency is dealt with in Arts. 643 — 665, on 
which, so far a<^ they go, we have no oommeut to 
make, but a glance over tlie table of contents, and 
over ti)e various chapters of any English standard 
work on Agency, will show that this vast and 
important subject has not been toudied even iu 
its barest outlines by the few brief articles of the 
Japanese Code, so that a Japanese judge who wishes 
to do justice to the case before him must necessarily 
look for his law in an English standard work. Tt 
would be of the greatest service both to judges, 
lawyers and litigants, therefore, if certain English 
standard works were admitted as authorities in 



Digitized 



by Google 



[ 94 j 

Japanese Courts. If the articles of the Code are 
merely milestones placed about a hundred miles 
apart^ — and the articles on Agency can lay no 
claim even to such a proximity — then the Japanese 
Judge, if he is expected to move in a straight line 
for the next hundred mile stone, has the right to 
ask that something shall be given him to guide 
him on the road, or, if he must make his own 
law, to assist him in doing so. We are not 
advocating blind adherence to precedents, English 
law does not do that ; under certain circumstances 
and conditions it establishes a leading ease, which, 
when other circumstances and conditions make its 
principles no longer applicable, is overruled, and 
may be found amongst the overruled cases, so that 
no erroneous application of it is possible. 

In Japan especially the rapid development of the 
country has necessitated such extensive revisions 
of the existing Codes, and will, in a few years, 
necessitate further revisions, that that fact alone 
demonstrates the necessity of a more elastic factor 
in the administration of justice than Codes whose 
principal characteristic is unbending rigidity. An 
eminent Japanese jurisconsult with whom we 
discussed the subject very candidly said that the 
Japanese Codes were simply a piece of hasty legisla- 
tion considered necessary to accomplish the revision 
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of the Treaties, and another expert called them a 
staflF for the Wind. 

Section 11, Arts. 657 — 666, which deals with 
Deposit calls for no comment, except perhaps Art. 
662, which says : — 

The depositor may demand the return of the thing 
deposited at any time before the expiry of the term 
fixed. 

It is to be presumed that in this case the deposit- 
ary, if a remuneration has been stipulated, has a 
claim to such remuneration for the full term of the 
agreement, or, if other advantages were to accrue 
to him for his trouble and responsibility, to their 
equivalent in money, but the law is silent on that 
point. It also seems evident that in such a case 
the depositor cannot claim pro rata benefits which 
may have been promised to him on the understand- 
ing that the deposit was ,made for a fixed term. 
The law, therefore should not override any bona 
fide agreement between parties that is not unlawful 
in itself, as otherwise many agreements would 
depend upon the convenience, or the honesty, of 
one or the other of the parties. Art. 662, therefore 
without providing that the depositor must in- 
demnify the depositary for any loss the latter may 
suffer through the withdrawal of tlie thing deposit- 
ed before the stipulated time, is incomplete and 
one-sided. . 
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Section XII, Arts. 667-688, deals with AssooiA- 
TION for a definite purpose for whioh every party 
to tlie Association promises to furnish a contribu- 
tion, and practically enunciates only a few element- 
ary principfes on which the corresponding articles of 
the Commercial Code are based. Art. 678 says : — 

*' If the term of the duration of the association has 
not been fixed, or if it has been formed for the life- 
time of a member, the other members may at any 
time withdraw from the association ; but this must 
not be done at a time which is disadvantageous for the 
association, except for unavoidable reasons. 

In the latter cass a member may withdraw even 
during the term fixed for the duration of the 
a8r<ociation.'' 

Except in the case of unavoidable circumstances 

— a term whose definition allows an undesirably 

wide field — we thiuk the law should have jNrovided 

a reasonable notice, at least six months, as the 

withdrawal of a partner and of his capital will be 

nearly always disadvantageous, and especially so if 

the partner in qtiestion has special qualifications for 

a special kind of work so that a substitute cannot 

readily be obtained. This throwing down of work 

at a moment's notice is incompatible with the 

olyects of any business association, and Art. 120 of 

the Commercial Code requires six months^ notice 

under the same circumstances, so that here we find 

a conflict between it and the Civil Code. 
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Art. 679 says:~ 

Apart from the case set out in Art. 678 a member 
ceases to be a member of the association. 

1. — If he dies 

2. — If he becomes bankrupt 

3. — By his loss of capacity (wenn er entraiindigt 
wird) 

4. — If he is expelled. 

We find the same provisons in Art. 121 of the 
Commercial Code, and this seems to establish a 
pecuh'ar dualism. A man may be insolvent as 
partner of a partnership in which he has invested a 
fixed amount of capital and which becomes bank- 
rupt, and yet he may be the solvent proprietor of a 
solvent business, or of half a dozen solvent busi- 
nesses of his own. There is no reason why a person 
should not be a partner in one business and in 
addition havo a bu'^inoss exclusively his own, but 
it is difficult to svo, Iiow his private property, or 
l)usiness, can be separated from the partnership's 
liabih'ties, unless the latter is one of limited liabih'ty, 
or, if he has two distinct legal personalities, what 
lawful reason there is for expelling him from a 
prosperous and paying partnership business, if 
lie has been unfortunate in his private business. 
The C'ASO. offers a wide field for speculation, but we 
can not here enter upon the complications possible 
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or probable under these laws. It is sufficient for us 
to point out that in the formation of partnerships 
under Japanese law this dual capacity of the person 
must be kept in sight if losses are to be avoided. 

Section 13, Arts. 689-684 deals with Life 
ANNUITIES and calls for no comment. The same 
is the case with Section 14 which has only two 
articles on AMICABLE Arrangement. 

Management of Business without 
Orders. 

Art. 697. A person who undertakes the manage- 
ment of another's business without being obliged to 
do 80, roust manage it in accordance with its nature 
and in a manner suited to the interest of the principal. 

As far as the manager knows or is able to infer 
the will of the principal he must conduct the businss 
in accordance with it. 

In the case of this article the manager must 
inform the principal, and conduct the business until 
the principal or liis successor, or legal representa- 
tive, can take over the management himself. The 
section comes practically under the law of Agency. 
We have already commented on the paucity of the 
provisions dealing with that very important subject, 
and the few supplementary artfcles given here make 
no appreciable difference. We can only repeat 
therefore that Japanese Judges will have to supply 
the deficiency from the practice and principles laid 
down in English standard works. 
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The section altogether ignores the question of 
ratification of unauthorized acts by the principal, 
and thus, we must say, almost deliberately leaves 
points which the law should have settled in unmis- 
takable terms, to the discretion of the judges. It 
neither determines what acts may be ratified nor 
who may ratify, nor the circumstance under which, 
and within what time, ratification may, or must, 
take place, and in that respect the Civil Code 
really resembles a saw with half a dozen teeth 
knocked out here and there, and one can no 
more expect such a section to help a judge 
working through a knotty case, than a saw of 
that description getting through a knotty piece of 
wood. 

To illustrate our point we shall qn(»tc the case of 
Bird V. Broo7n {1850,4 Ek'7S6; 19 L. G. Ex. 
15). In this ca«5e the agent of a consignor of goods, 
without the authority of his principal, gave notice 
of stoppage in transitu on the principal's behalf. 
The goods afterwards arrived at their destination, 
and were formally demanded by the trustee in 
bankruptcy of the consignee. It was held that the 
consignor could not subsequently ratify the stop- 
page in trannitti and so divert the property in 
goods, which had in the moantimo vested in the 
consignee's trustee in bankruptcy. 
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Now under Japanese law, the consignor miglit 
plead Art. 697 in favour of subsequent ratification, 
as his agent acted in his interest, but to admit that 
plea would give a very d'angerous latitude to 
ratifications, and, but for the fact that it would be 
showing rogues the way, we might give an illustra- 
tion in a fictitious case demonstrating how such 
latitude might be taken advantage of to perpetrate 
extensive frauds on merchants outside of the 
conspiracy, or on financial institutions. And the 
perpetrators of the fraud could not be touched. 
The absence of provisions dealing with the ratifica- 
tion of unauthorized acts by agents therefore is a 
most serious delect in the Civil Code which shows 
both carelessness and disregard of some of the 
elementary principles in Agency. 

Unlawful Profits. 

The desire of a considerable number of people in 
all countries is to make profits out of their dealings 
with others and leave them to find out whether 
those profits are lawful or not, and it will depend 
upon the nature of the transaction whether criminal 
or civil law must be appealal to ior redress. 
Criminal law will govern cases where criminal 
intent can be proved, whilst civil law will mostly 
deal will cases arising from ignorance or avarice. 
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Art. 730 says :— 

Any one who without lawful reason has derive*! 
profitfl from the property or the services of another 
and has thereby caused him loss, must make restitu- 
tiou to the extent of his enrichruent. 

The article makes it a condition that the person 
out of who«« property or services the unlawful 
profit has been made must liave sufTered a loss. 
This soems to bo in conflict with the principle of 
agency that no agent is |)ermitted to acquire any 
personal • benefit in the course or by means of his 
agency without the knowledge and cQn3ent of the 
principal, for it is very well conceivable that an 
agent m^y make an unlawful profit out of his agency 
without causing any loss to his principal. 

The following are cases in point : — 

1. — An agent purcha^ a debt from his princi|)al 
to a third [person at loss than its face value. Under 
English law he is only entitled to recover from his 
piincipal the amount he actually paid for the debt. 

The principal here loses nothing by the transac- 
tion, for he will pay no more to his agent than he 
had agreed to pay to the third |>arty in the case, 
but he is nevertheless entitled to the difference. 

2. — A. consigned a ship to B. for sale at a 
minimum price. B., with A.'s consent, employed 
C to sell the ship. C, being unable to find a 
purchaser, bought the ship himself at the mininuim 
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price without the consent of A., and subsequently 
resold her at a large profit. It was held that that 
C. must account to A. for the profit. 

3. — A. having bought certain shares at 2L each, 
and knowing that B. desired to purchase some, 
represented to B. that he could obtain them at 3?., 
or less, and asked B. to authorise him to buy at 
3Z. B. gave him the authority. A. then transferred 
his own shares to B. at 3i each, representing that 
C. was the vendor. Held that A. must account 
to B, for the profit of 11, per shaie. 

It would have been no defence to show that B. 
could not have bought those shares at 2L, and a 
criminal action might perhaps been lodged in addi- 
tion on the ground of the false pretences made. 
How would these cases have been adjudicated under 
Japanese law ? None of the 17 articles of the Civil 
Code — Art, 643 — 656 — , whicli are supposed to 
cover the whole vast field of Agency, apply to them, 
and Art. 703 requires proof of a loss. 

Art. 704 endeavours to give a remedy by 
providing that any one who in the case of Art. 
703 has obtained any profit by acting in bad faith, 
must return such profits with interest, and is liable 
to damages. But quite a number of cases might 
be contracted in which it would be all but impos- 
sible to prove bad fiiith. Art. 703 should be re- 
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edited therefore. It should entitle tlie owner of the 
property, or the fierson rendering the services, to 
restitution witliout any question of loss. 

We now come to the last chapter of the Civil 
Code, so far as it has been published, the remaining 
portions dealing with Family Law and the Law of 
Inheritance. This chapter deals with Unlawful 
Acts, and some of its provisions closely resemble 
the German original. Its sixteen articles, 710- 
724, also give all the code contains on the vast 
subjects of torts, negligence, and damages. 

Art. 709 says: — 

Any one who intentionally, or through negligence 
(carelessness) violates (injures) the right of another 
is bound to make good to him the damage- done. 

The next article, 710, extends this liability to 
injuries to the i)erson, the liberty, honour and 
rights of property of others, and to all other injuries 
but, like art. 823 of the new German Code, it 
plunges in medias res, and leaves the terms inten- 
tion and negligence, upon the definition of which 
so much depends, altogether undefined, and we 
])iesume that the revised Criminal Code will show 
the same defect. Under English law in civil cases 
the presence, or absence, of intention of con- 
sequences, except in cases of slander assaidt etc., is 
generally immaterial in the consideration of the 
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question whotlier damages shall be given or not. 
It is snffioient to show that one person has suffered 
injury through llie unlawful act of another. All 
there is to do is to trace home the eonsequenoes 
of tlie act. In Ja|)an the immense intellectual gulf 
that separates the uneducalal masses from the 
educated classes has to be considered, and there 
our long residence in Japan has shown us that the 
lower orders are in many eases intellectually in- 
cai>able to foresee, or even to have a fairly clear 
idea, of the immediate consequences of their acts, or 
of the lawfulness or unlawfulness of tlie latter, 
and still less, if ever at all, of their more remote 
consequences to those injured, or to themselves. 
One is often confronted with a most extraordfnary, 
btit undoubtedly bona fide course of reasoning that 
leads one to doubt the sanity of the person who 
has followed it, and which is quite out of keeping 
with such a i)er8on's ordinary behaviour and conduct 
of work. But the Code does not give even the 
barest outline of general rules by which the cr)nduet 
of all {)ersons presumably of sound mind must be 
judgefl, it says no more than that where there is 
an injury there is a remedy ; to the individuality 
of the judge is left the rest, and yet the cmlo is 
the dejith of all individuality, no judge can grow 
above the level of the CcmIc, no new principles may 
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be evolved, no old ones discarded ; within the narrow 
ring of the Code all and everything mu8t move ; 
itp walls bound the horizon beyond which no one 
may look, and above which no one may rise through 
wisdom acquired by study and experiences. 

Intention, moreover, so frequently makes an 
unlawful act also a criminal one, that at least a 
brief attempt of a definition might have been made, 
so as to give the determining judge a starting 
point. The same is the case with negligence, and 
there the task would have been much easier. The 
following definition given by Alderson, B., in 
Blyili V. Birmingham IVatei^ Works Co.y for 
instance, might have been adopted without a 
question : — 

"Negligence is the omission to do something 
which a reasonable person, guided upon those cou- 
fiiderations which ordinarily regulate the conduct 
of human affairs, would do, or doing something 
which a prudent and reasonable man would not do." 

Had this definition been made an article of the 

Code, thousands of vexatious pleas and arguments 

that will be advanced and urged in future would 

never get beyond the first half dozen words. Now 

circumstances, of course, call into existence new 

rights and new duties, so that the Court will have 

to ascertain what those rights and duties are, 

before it can decide a question of negligence, but 
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the plea " I thought I need not do this or that/^ 
or "I thought that was some cue else's business '^ 
should nevertheless be subject to some such fixed 
general definition of u^ligenee as we have just 
quoted. 

Art. 711 says: — 

" Any one who has caused the death of another 
is liable in damages to the parents, husband or wife 
and to the children, even in cases where no injury 
has been done to their rights of property." 

The article should have contained after the word 
" children " the words ^' or to any one dependent 
upon the deceased for support," for it is very well 
conceivable that a girl may be the only sup|X)rt of 
her grand parents, or that a brother or sister may 
be the support of younger children, or of a sick, or 
otherwise helpless, brother or sister, so that the 
person deprived of support, in principle, has the 
same claim to damages as the relations enumerated 
in Art. 711. It is ix).ssible that in practice such 
damages may be awarded, but they can certainly 
be contested under the law. 

A minor is not liable in damages for his in- 
jurious act, unless he had sufiBcient capacity to un- 
derstand its legal consequences. 

Art. 713 also exempts from liability a j^erson 
who has caused injury to another whilst of unsound 
mind, but not when the tem]X)rary insanity has 
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been brought on by wilful or careless conduct* 
In both cases, however, the person who has a 
legal duty of supervision is liable in damages, but 
not if there has been no neglect on the part of such 
person. The new German Code, nevertheless, 
gives the injured person a claim for compensation 
against an offender, if damages cannot be recovered 
from the person who has the duty of supervision. 
Japanese law, with the exception stated in Arts. 
712-713, exempts the offender from all liability 
to damages. In a case, therefore, where the legally 
res}K)nsible guardian is liable, but has no property 
and the offender has properly, the question arises : 
Does proof of no means, or of insnfticient means, to 
pay damages absolve the guardian from all responsi- 
bility, and has the injured person any claim to the 
property of the offender if damages are awarded to 
him ? Under the law, as it stands, it seems to us 
that no claim would lie, so that a manifest injustice 
would be worked ; and the German Code has 
found it necessary to guard against that injustice 
in Art. 829 which gives regress againj^t the offender 
who is possessed of property. We are disposed 
therefore to look upon this deviation from the 
German original as a defect in the Japanese Code 
which practice will have to remedy. 

Arts. 715-717 cover the liability of employers 
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to claims for compensation for damage caused by 
the persons employed to tlnrd persons, and are a 
comprehensive and careful piece of legislation when 
considered by themselves. They cover the very 
large chapter of accidents, however, into which 
negligence, and the still more dangerous factor of 
ignorance enter, so that an increasing number of 
cases may be expected under them, and some of 
them of a very complicated chanicter. These 
articles, however, put a very effective bar to the plea 
that this or that " could not be helped," To give 
an illustration of eases that may have to be decided 
under this chapter of the Civil Code, we shall give 
the principal points of the case of Welfare v. 
London and Brighton By. Co. in which the 
plaintiff was non-suited. A passenger at one of the 
company's stations was directed to a time table 
suspended on a wall under the station portico, and 
while he was standing there a plank and a roll of 
zinc fell upon him and injured him. Just as the 
zinc fell he seems to have caught sight through the 
the hole of a man's legs, and the accident was 
stated, without doubt, to have been caused by 
something the man did on the roof. Tlie question 
then* arose whether the man was the servant of the 
company or of the menders of the roof. The 
plaintiff could give no information on the subject 
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and was nonsuited. It was assumed that the man 
was not the company's servant " because it is a 
matter of universal knowledge that in a great city 
like this persons do not emplpy their own servants 
to do repairs on the roofs of their houses or build- 
ings; they employ a bin'Ider whose particular 
business it is to do it/' The company's duty of 
course was " to take reasonable care to keep their 
premises in such a state as that those whom they 
invite to conic there shall not \ye unduly exposed to 
danger." And although tlnjre was a hole in the roof, 
large enough to allow a roll of zinc to ffiU through^ it 
was by one judge held that '' there was no evidence 
that the company were aware that the state of the roof 
was such as to make it dangerous to send a man on 
it with zinc," and by another that there was " nothing 
to show an absence of reasonable care on the part of 
the company to ascertain in what state the roof was/' 
'rii(i fact indeed that some one was on the roof 
with material for repairs seems to show that the 
company exercised reasonable care. The piaintiif 
had failed to ascertain the right party to sue, 
simply because he saw a man's legs through the 
hole in the roof. He proved too much for his case. 
Had it not been for that the case would have been 
almost identical with Byrne v. Boadk. There a 
barrel fell out of a warehouse window on a person 
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in tlie street. The Court held that the mere fact 
of the accident having happened was in the case 
a presumption of negh'gence, or a prima facie case ; 
the presumption of negh'gence being evidently the 
same as the idea conveyed by the expression res 
ipsa loquitur. *^ It is the duty ^' said Pollock, C. 
B., *' of persons wlio keep barrels lu a warehouse 
to take care that thep do not roll out. A barrel 
could not roll out of a warehouse without some 
negligence (i.e., carelessness). So in the building or 
repairing a house, or putting pots on a chimney, 
if a person passing along the road is injured by 
something falling upon him, I think the accident 
alone would be prima facie evidence of negligence.'' 

Art, 710 exempts from liability to give compensa- 
tion any one who unavoidably commits an act 
causing injury to another in defence of his own 
rights, or of those of third persons, or who injures 
the property o*f another in order to avoid an im- 
minent danger arising from it. 

Art. 724, which is the last, fixes the terms of 
prescription The claim for compensation must be 
brought within three years from the time when the 
injured person, or his legal representative obtained 
knowledge of the injury done, and of the person who 
caused it. Prescription also sets in after the lapse of 
twenty years since the commission of the unlawful act. 
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Our task is ended. A long residence in Japan, per- 
sonal business experiences, careful study of Japanese 
laws, in so for as they were accessible to us in trans- 
lation, private study of German and English law, 
some practice ill Court and in Chambers, and discus- 
sions of doubtful point with Japanese judges and 
lawyers, have enabled us to give especial attention 
to points that arc most likely to arise in cases where 
foreign nierehanis or other foreign residents may be 
concerned. Some of the points made may suggest 
themselves to experienced merchants, and if they do, 
others that have not done so will derive additional 
strength from the fact, and will perhaps open up the 
way to further conclusions to those whose interests 
are concerned. We have carefully considered every 
article of the Code, commenting especially on such 
articles as showed differences from German and 
English legislation and preconceived ideas, pointing 
out dangers that might arise from omissions in 
some sections or articles, which might lead to 
litigation and loss, unless previously guarded 
against, so that we believe our work, which we 
now present in book-form will be found useful 
to all who do, or intend to do, business in Japan. 

We are pleased to add that our expectations have 
been s[.)eedily fulfilled, so that we had to prepare 
the present second edition. 
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